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TRANSLATOR'S PREFACE. 



The work, of which a translation is now offered to the British 
public, is a treatise on the laws by which Spain and her 
several colonies were governed, in their mining affairs, at 
the period of its publication, and up to the year 1783. These 
laws were principally contained in certain regulations ap- 
plying immediately and exclusively to the subject of mining, 
and consisting ; — 

First, — Of a code of mining laws promulgated in the year 
1584, commonly called the New Code, in contradistinction 
to other ordinances of anterior date, usually referred to 
as the Old ordinances. When the ordinances of the New 
Code were promulgated, the mines of America had not 
acquired much celebrity, and it was for the government of 
those of Spain alone, that these ordinances were framed. 
But it was afterwards directed, by a law of the Indies, 
that the ordinances of the New Code should be observed in 
those countries, when not at variance with the municipal 
laws of each province. These ordinances form the text of 
the work. 

Second, — Of Old ordinances, promulgated at different times 
previous to the year 1584, and remaining partially in force 
after that period, being repealed by the New Code, so far 
only as at variance with the regulations thereby introduced. 

Third, — Of royal orders, of different denominations, either 
general, or issued for particular kingdoms or provinces 
only. 



iv translator's preface. 

Fourth,~Of colonial or provincial regulations, of force in 
the particular kingdoms or provinces only, by the respective 
governments of which they had been issued. 

Besides these, the general law of Spain, the laws of the 
collection of the Indies, applying generally to all those 
countries, and the local laws of each kingdom or province 
of the Indies, occasionally required to be referred to, to 
supply deficiencies in, or assist the construction of, the laws 
more immediately regulating mining. 

Such was the state of the law of mining in Spain and her 
colonies, in the year 1761, when Senor Gahboa published 
his Commentary. The plan of this work may be thus ex- 
plained. The ordinances of the New Code, which form the 
text, are classed according to their subject, in distinct chap- 
ters ; those contained in each chapter being separately con- 
sidered. In the commentary, the author commonly gives a 
succinct historical account of the law, upon the points which 
form the subject of the chapter, from the earliest times to 
the year 15S4 ; and, after shewing how it stood previous to 
that date, proceeds to investigate how far the old regula- 
tions had been annulled by the new code, and how far they 
still remained in force, not being at variance with the pro- 
visions of that code. He next shews what alterations, if 
any, had been made by royal orders or provisional regula- 
tions, since the year 1584, touching upon those of Peru, and 
other kingdoms or provinces, but referring, more minutely 
and particularly, to those of the kingdoms and provinces 
now constituting the republic of Mexico. Having thus 
brought into view the regulations more particularly relating 
to the points under consideration, the author proceeds to 
illustrate them by comparison with the general rules of the 
civil law, the law of Spain, and the laws of the Collection 
of the Indies, and by referring to important cases decided in 
the courts, within his own experience ; clearing up many 
doubtful points, pointing out deficiencies or redundancies. 
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suggesting important improvements, and, in fine, completely 
exhausting the subject, in a legal point of view. He also 
gives, besides his exposition of the law, an account of the 
various methods of assaying and reducing the ores of gold 
and silver, and of the rules and practice of mine surveying; 
a variety of particulars relating to the consumption of 
quicksilver in New Spain ; a detailed plan of a mine-supply- 
ing company, and many valuable reflections on the working 
and supplying of mines by companies ; a minute account of 
the regulations of the royal mint of Mexico ; a glossary of 
mining terms, and a list of the principal mining districts of 
New Spain, with their distances from the capital, and other 
particulars : interspersing, throughout the work, a variety 
of incidental information, and many judicious remarks, 
drawn from his own experience. 

The object and plan of the work, which are detailed more 
at length by the author, in his preface, being thus explained, 
it is necessary to show what authority it possesses, at the pre- 
sent time, as a legal treatise. 

From the year 1761 to 1783, no material alteration took 
place in the mining laws of Spain and her colonies. In the 
latter year however, a code of laws was issued, under the 
title of Mining Ordinances of New Spain. It was framed, 
as the title imports, for New Spain alone, but was subse- 
quently adopted in all or most of the other Spanish colonies. 
In the regulations which concern the working of the mines, 
this code very closely follows the former ordinances ; and 
where alterations are made, they are, not unfrequently, 
adopted from the suggestions offered in the present work. 
As to other points, the most important changes introduced 
by the ordinances of 178S, were, the erection of the Tribunal 
general deMineria, and iheDiputaciones de Mineria^ or general 
and local tribunals, to which the exclusive jurisdiction in mi« 
ning affairs was confided; — the establishment of a hank of 
supplies ; — and the organization of a school of mines. But 
this code left the former ordinances and other mining 



Tl TRANSLATOR S PREFACE. 

laws in force, so far as they should not be at Tariancp 
with the regulations tt established, and hence the work of 
Sefior Gamboa, which was, previous to the year I7S3, the 
paramount authority in all doubtful cases in mining aifairs, 
continued, after that date, to be regarded with the highest 
respect, and was and is still, constantly referred to in the 
courts of Mexico, and as is presumed, of the other new 
republics of America also, as a great authority on such 
subjects. 

Upon the establishment of the independence of the Spa- 
nish colonies, they all or raost of them adopted, in refer- 
ence to mining, the laws existing previous to their separation 
from the mother country, with such moditications only, 
as were rendered necessary by the alteration from a monaf' 
chical to a republican and federal form of government. In 
Mexico, the principal of these alterations, consisted as 
follows :— 

First, in the abolition of the general tribunal of mining, 
the functions of which were devolved to the mining deputa- 
tions or local mining tribunals of each state ; and,— 

Second, in a decree of the sovereign congress of Mexico, 
promulgated in the year 1S23, empowering foreigners to 
hold shares in the mines furnished by them with supplies 
of money or stores.* 

The following changes have also been introduced, in seve- 
ral of the states of the federation : — 

By a decree of the congress of the state of Durango, 
dated the 23(1 of November, 1824, it was resolved, that a 7W- 
bunal de Minerta, or mining court, for appeals in the second 
instance, should be established, to consist of a lawyer and two 
miners. And by another decree of the same congress, dated 
the 18th January, 1825, it was ordered, that the tribunal of 
mining appeals should exercise the same functions, in that 

• 8tc this decree Maleil by Mr. Thoriuon, in liin tr.inslalion of the 
mining nrilinAnces of Nen Spain, |> 194. 
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state, as had been previously granted (o the tribunal estab- 
lished at Guadalaxara. 

By an order of the congress of the state of Chihua* 
hua, dated the 16th of March, 1826, the contentious 
jurisdictiun of the mining deputations was transferred to 
the ordinary courts. And liy a decree of the same congress, 
of the 7th of Octobi^r, 1826, the mining deputations were made 
subject to the supreme government of the state, in all matters 
as to which they bad previously depended on the general 
tribunal of Mexico, not being inconsistent wttb the present 
republican system. 

Finally, by a decree of the congress of the state of 
Guanaxuato, of the S4th of April, 1S27, the conten- 
tious jurisdiction of the mining deputations was trans- 
ferred to the ordinary tribunals of justice, their ministerial 
and economical authorities, as well as (he ministerial and 
economical authorities of the extinct general tribunal, 
remaining vested in them. These are the only regulations 
by which any changes of importance are understood to have 
been introduced into the mining laws of the republic of 
Mexico, since the establishment of its independence. 

No work of authority has been published on the subject 
of the mining laws of Hpain or her colonies, since that of 
Senor Gamboa. There exists in manuscript, a series of 
notes on the code of 1783, committed to writing by Velas- 
quez, a lawyer of great eminence, under whose opinion and 
advice that code was principally framed ; but the work, 
although considered highly valuable, has never been pub- 
lished. The translator has been favoured with a copy of the 
manuscript, and should the subject appear to possess interest 
for the British public, a translation of these notes will be given. 

Don Francisco Xavier de Gamhoa, was born of a dis- 
tinguished family in Guadalaxara in New Spain. After a 
highly honourable career as an advocate in the courts of that 
country, in the course of which, alt hough he devoted hisatten- 




tion more purticularly lo tlie laws of mining, he acquired the 
reputation of being, generally, one of the most accomplisthed 
jurists of his time, be was appointed deputy, at the court 
of Madrid, of the consulate of commerce of New Spain, 
and whilst residing at Madrid in that character, he 
produced his celebrated Commentary. After several years 
passed in this manner at Madrid, he was appointed regent 
or president of the audiency or supreme court of St. Do- 
mingo, which he accepted, as it is believed, with some reluc- 
tance, having entertained the hope that Mexico, which had 
been the scene of his labours, would also be that of his re- 
ward. Il is supposed, however, that Galvez, the minister of 
Charles III. objected, from some concealed motive, tohis be- 
ing placed in Mexico ; and this opinion is strengthened by the 
fact, that upon the death of Galvez, he was appointed to the 
high office of regent of the audiency of Mexico, which he oc- 
cupied, with much credit and distinct ion, tilt his death, having 
lived to see his sons established in high situations in the 
church and the government, and long enough to acquire the 
general respect and esteem of all who came within the 
range of bis authority. 

The translator very gratefully acknowledges his deep 
sense of obligation to Seiior Don Lucas Alaman, Ministro de 
iie/aeiot?esfor the United States ofMcxico, and to his relation, 
Seiior Don Tomas Alaman, a distinguished miner of Gua- 
naxuato, for the information with which they have obli- 
gingly favoured him in the course of his labours, and the 
interest they have kindly taken in his purpose of introduciag 
the work to the English reader. 
Lincoln'! Inn, 

lOlh April, 1S30. 



Soft. — la the naioea of places *'"■ ortliogrnphv of the original has been 
adhered to ; and llie platts, allhougli tumcwhHt deficient in perspective, 
and perhap* in other respecti winting finish, are &ithral copiea of those 
Knneaed to the original work. 



DEDICATION 



HIS CATHOLIC MAJESTY CHARLES III. 



SiBE, 



Whilst your Majesty accepts with so much 
condesceusion and henignity, tlie heartfelt acclama- 
tions of your sulijects, the votive benedictions of your 
towDS, the respectful offerings of your provinces, and . 
the rightful liomage of your kingdoms and states ia 
OlD Spain, the object of my highest ambition, is the 
honour of being the organ of your Majesty's faithful 
subjects, towns, provinces, kingdoms and states, in 
New Spain, and of mingling with those offered up 
in Europe, the benedictions and the gratitude of 
these vast dominions. The united acclamations, 
Sire, of both worlds, are inadequate to express their 
happiness and glory id possessing, under the exalted 
exercise of the Divine goodness, a king, yet in the 
full flower and vigour of his age, surrounded by a 
family of amiable princes, the guarantees for the per- 
manence of his people's happiness; a king, in whom 
are united all the virtues and high qualities, not only 
of his august parents and remoter ancestors, !mt also 
of his brothers who have preceded him; a king who 
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has firmly establislied, by liis sword, the kingdom 
wliicli has descended to him from his fathers, who 
lias exposed his person in its defence, and has ren- 
dered it happy, powerful and respected, under his 
government; a king of consummate and excellent 
skill, alike in the arts of peace and war ; a king, in 
short, who, in a reign of a few months, has not only 
surpassed the hopes, but has even outrun the wishes 
of his subjects, by investing the monarchy with new 
power, splendour and consideration, at the same 
time remitting royal claims and crown debts to an 
enormous amount, paying off numberless hereditary 
debts, displaying the utmost liberality in the distribu- 
tion of his treasures, and showering his favours and 
kindness, without reserve. But altliough I cannot 
concentrate in myself the common voice, yet 1 am 
confident that I express the universal feeling of both 
hemispheres, towards your Majesty ; a feeling which, 
having led me, with the humblest veneration, to the 
foot of your august throne, and there meeting with 
encouragement, excites my imagination to such a 
degree, that, in presenting to your Majesty this little 
work, I feel that 1 am laying at your feet, mountains 
of gold and silver. This idea will probably be 
treated as the visionary delusion of one who, in 
the ardour and zeal of his loyalty, dreams of addi- 
tions to his sovereign's grandeur as boundless as his 
wishes would make them. This dream however, 
may possibly turn out to be one of the few meriting 
the character of reality. 

In fact, Sire, there literally are, in New Spain, 



mountains, botti of these precious metals, and of other 
minerals. Witness tlie catalogue of mining districts, 
abounding in ores, annexed to this work. Witness, 
as a sample, the millions imported by your fleets, the 
thirteen or fourteen millions of dollars annually coined, 
of late years, in your royal mint at Mexico, and the 
uncoined gold and silver, in ingots, bars and articles of 
workmanship. I say, as a sample, for great as is tlie 
amount of these riches, I am persuaded (Iiat tliey are 
not the tenth, or even the twentieth part of what the 
mines might be made to produce annually. There 
are then, mountains of gold and silver in the mines 
of New Spain : very many however, are abandoned, 
many on the point of being abandoned, and none, not 
even those worked with the greatest activity, yield 
more than a mere earnest of what they are capable of 
producing. And why ? Because tliere are wanting, 
the spirit and renovating vigour in enforcing the 
mining ordinances, which your Majesty alone can 
inspire, and without which, I am fully convinced, that 
these ordinances will, in the course of time, become 
as useless in New, as they now are in Olp Spain, the 
productiveness of whose mines was highly celebrated 
in the most remote times. But, Sire, could your Ma- 
jesty he induced to supply this powerful stimulus, 
this renovating spirit, the mining districts of America 
would be fouud to be, really and effectively, moun- 
tains of gold and silver. 

Such are the objects I have had in view in this 
Commentary on the Mining Ordinances. lu this 
work, 1 have endeavoured to trace the ultimate causes 






of the evils under \rliich the mining interest labours, 
and to suggest the practical remedies and improve- 
ments wliich I have been taught, by long experience 
and familiarity with these matters. The expedient 
of a General Mine-supplying Company, under the 
direction of the Consulate of Commerce of Mexico, 
which I have discussed at length in the proper place,* 
would of itself give new vigour to mining, to com- 
merce and to the royal treasury. What then might 
not be the further result of all the other improve- 
ments suggested in their proper places, and of such 
others as would occur to your Majesty's deep and 
penetraling mind, should you think these rough 
sketches worthy your attenlinn ? The monarchy 
would then reach the summit of power and opulence, 
and tile slate of the royal coffers would be such, as to 
enable your Majesty to give a free range to t!ie muni- 
ficence of your disposition : results which would 
redound to the common advantage of both kingdoms, 
and the. lasting glory of your august name. These 
are the hopes I entertain ; and to promote so high an 
object to the best of my poor ability, I submit this 
work to your Majesty, and at the same time I lay 
myself, 

Sire, 

At your Majesty's feet, 

D. Francisco Xavier oe Gamboa. 

• Chapter vil. 



BY THE KING. 



Forasmuch as Don Francisco Xavier de Gamboa, advocate of 
my royal audiency of Mexico, and deputy at this court, of the con- 
sulate of commerce of the kingdom of New Spain, has presented 
to me a book, entitled ^^ Commentaries on the Mining Ordinances," 
which he has written solely with the view of giving publicity, by 
means of his application and industry, to the acquisitions he has made 
on the important subject to which the work relates ; and has requested 
that I would be pleased to grant to him, my royal licence to print 
the same, in consideration, not only that the new and copious infor- 
mation he has collected, and the exposition he has given of each 
separate ordinance, embrace matters which concern the private rights 
of my subjects, as being interested in the direction, economy and 
government of the mines, in the determination of controversies con- 
cerning them, in the rules of registering, denouncement, taking 
possession, and all that constitutes mining jurisprudence, — but also 
that the aforesaid commentaries treat of questions of importance to 
my own public rights as sovereign, and investigate the means of 
giving greater extent and facility to the operations of mining, of 
improving my revenue, and of promoting commerce and the pros- 
perity of the state in general. Having therefore considered the above 
in my council of the Indies, and heard what my fiscal has thought it 
fit to submit, and taking notice also, that the object of the work 
above-mentioned is not to propose new rules, laws or ordinances, 
but to illustrate and comment upon such as are now in force in refer- 
ence to the government and working of the mines, and that the 
labour that has been bestowed upon it, is both profitable and com- 
mendable, and by no means adverse to my royal prerogative, or to 
my royal laws and orders : I have resolved, under the opinion of 
my council aforesaid, dated the 3d of August last, to grant, and I do, 
by this my royal order, grant to the aforesaid Don Francisco Xavier 
de Gamboa, my royal permission to print and publish the aforesaid 
work. Wherefore I ordain, apd command my viceroys, presidents,^ 
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Budiencies, governors, judges and justices, in my kingdoms of the 
Indies, and all other persons whom the fulfilment of my royal deter- 
mination aforesaid may concern, either wholly or in part, to observe, 
fulfil and execute, and cause the same to be observed, fulfilled and 
executed, strictly and effectually, and not to interpose, or permit to 
be interposed, in the way of the said Don Francisco Xavier de 
Gamboa, any impediment or objection to his causing the said work 
to be printed and published, such being my will. Given at San Ilde- 
fonso, the 19th September, 1761. I, the king. By command of our 
lord the king : Don Joseph Ignacio de Goyeneche. 
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I, Don Joseph Antonio de Yarza, secretary of our lord the king, 
senior notary of the exchequer, and notary of government to the 
council, do certify, that a licence has been granted by the lords of 
the council to the licentiate Don Francisco Xavier de Gamboa, ad- 
vocate of the royal audiency of Mexico, and deputy of the consulate 
of commerce of the kingdom of New Spain, for this once, to print 
and sell the book entitled, Commentaries on the Mining Ordinances, 
provided that the impression be made on fine paper, in good type, 
and to agree with the original, which is marked with an official mark, 
and signed at the end with my signature ; and provided that afler 
the printing, and previous to the sale of the said book, it be brought 
to the council, together with the original, and the certificate of the 
corrector, that they agree together, in order that the price at which 
it is to be sold may be set upon it ; the rules and provisions of the 
laws and edicts of these kingdoms being observed in the printing 
thereof. And that this may be made manifest, I have signed the 
same at Madrid, the 6th October, 1761. 

D. Joseph Antonio de Yarza. 
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LICENCE OF THE ORDINARY. 

We, the licentiate Don Joseph Armendariz y Arbeloa, presbyter, 
advocate of the royal councils, and yicar*deputy of this town of Ma- 
drid and its department, &c. For the present, for so much as con- 
cerns us, do give our licence for the printing of the work entitled the 
Commentaries on the Mining Ordmances ; inasmuch as it has been 
inspected and examined under our orders, and appears to contain 
nothing contrary to our holy catholic faith, or to good morals. Given 
at Madrid, the 27th November, 1761. 

Lie. Armendariz. 

By his Order, 

Miguel Macuin y Castillo. 



CERTIFICATE OF THE ERRATA. 

(HerefoUows a Hit of Errata*) 

This book, entitled. Commentaries on the Mining Ordinances^ by 
Don Francisco Xavier de Gamboa, agrees with the original, except 
the errata contained in this certificate. And I certify the same at 
this town and court of Madrid, the twentieth day of the month of 
December, 1761. 

DocT. Don Manuel Gonzalez Allero, 

Corrector General to his Majesty. 



valuation. 

I, Don Joseph Antonio de Yarza, secretary to our lord the king, 
senior notary of the exchequer, and notary of government to the 
council, do certify, that the lords of the council, having seen the book 
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entitled, Commeniaries on the Mining OrdinanceSj which has been 
printed under the licence granted by them to the licentiate Don 
Francisco Xavier de Gamboa, advocate of the royal audiency of 
Mexico, and deputy of the consulate of commerce of that kingdom 
at this court, have fixed the price of the same, at seven maravedis 
per sheet ; and that the said book, including the plates, appearing to 
contain 124 sheets, exclusive of the commencement and indexes, 
and being therefore worth, at the above rate, 868 maravedis ; they 
have ordered that the same shall be sold at that price, and no higher, 
and that this certificate shall be inserted at the commencement of 
each copy of the book, in order that the price at which it is to be 
sold may be known. And that this may be made evident, I have 
signed the same at Madrid, the 34th December, 1761. 

D. Joseph Antoicio de Yarza. 
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It is our purpose to comment upon such of the ordinances 
contained in the laws of title 13 (concerning treasures and 
mines Jy of book 6, of the Collection of Castile, as relate to 
the mines of gold, silver, quicksilver and other metals. 
None of the authors of this nation have treated of these 
laws, for this valuable class of property having long since 
fallen into neglect or abandonment in Spain, no litigation 
could arise on the subject, and consequently no scope has 
been afforded for the pen of an author. 

After the discovery and acquisition of a new mineral 
world in Peru and Mexico, ordinances were framed for the 
mines of the former region, which have obtained great cele- 
brity, and which are best known by the compendium drawn 
up, with marginal annotations, by Don Caspar de Escalona. 
These ordinances were also published entire, by Don Thomas 
de Ballasteros, with the other ordinances of that kingdom. 
The Politica di mineros of Don Fernando Montesinos, and 
the ordinances described by Don Juan de Solorzano, as 
having been drawn up by Don Juan Matienzo, judge of the 
audiency of la Plata, are works which, unfortunately for 
the mining interest, are entirely unknown, or have never 
been published. The regulations of the particular ordi- 
nances of Peru, in regard to the length, breadth and sur- 
veying of mines, the rules of contribution and the laws of 

6 
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partnership, are very different from tfiose contained in the 
laws of the new code of Castile. But it is necessary to re- 
sort to these latter, with regard to certain points upon 
which the municipal laws are defective, and they are con- 
sequently, of considerable weight in the government of the 
mines of Peru ; of the laws of which kingdom we have also 
had occasion to avail ourselves in these Commentaries. 

For the kingdom of Mexico and its mines, the ordinances 
of the new code afford the paramount guide and rule. 
Some persons still suppose that this is a distinct code of 
laws ; and they are right, so far as its original form is con- 
cerned, but they are not aware that the laws of this code 
have been inserted in the collection of Castile, their want 
of an acquaintance with which is the cause of their ignorance 
with respect to these ordinances. Others copy them care- 
lessly. Others know nothing of their import, but from ex- 
traneous and incorrect sources of information, and conse- 
quently entertain erroneous views of the clearest questions, 
until they are convinced of their mistake by a judicial decision. 
It cannot be denied that there are to be found, persons who 
bring to the subject great experience, skill and application, 
but the beneficial effects of these qualifications are confined 
to themselves. Very few miners and not many advocates, 
are acquainted with the Manuscrilo de medir minas, written 
by Don Joseph Saenz de Escobar, advocate fiscal of the 
royal audiency of Mexico, a person no less skilled as a geo- 
metrician than learned as a lawyer, and who was also the 
author of the Manuscrito de fiiedidas de tierras y agtias. 
The treatise is of small bulk, but of great weight, and con- 
tains much matter, and we have availed ourselves of the 
information it conveys, in our comments on the ordinances 
which concern the external and internal surveying of mines^ 
to which subject the work principally relates. Nor are the 
miners more familiar with the ancient and modern authors 
who treat of the natural and recondite philosophy of the 
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metals, ofsmelting, refining, sublimiDg and transmuting them ; 
which however, is a part of the science of metallurgy, and 
one of the many ends and objects which fall within the scope 
of the ordinances. The works of Agricola (who was a deep 
explorer of the subterranean world, and who laid down 
man)t valuable rules, not only for the smelting of ores, but 
for the working and managing of mines, and the settling of 
disputes), are not available for the common use of miners, 
his language being the latin, and his words and subject matter 
being so far out of the ordinary course, as to require much 
science and a particular course of study to understand him. 
And this is much lamented by M. Helot, of the Academic 
Royale des Sciences- The same observation will apply to 
St. Isidorus, Posidonius, Diodorus Siculus, Polybius, Stra- 
bo, Pliny, Cardan, Caryophilus and the other authors who 
have written in the latin tongue ; and likewise to the ob- 
servations of the Academie Royale des Sciences, the notices 
in the /ouma/e JSconomi^i/e, and those of Schluter, Helot, 
Madame de Beausoleil, Lehmann, Granger and other Ger- 
man and French authors, who have published many curious 
dissertations, in their respective tongues, on the economy and 
management of mineral property, and on the reduction of 
ores by smelting and amalgamation. The authors and 
treatises on the laws of raining, the editions of which 
are noticed in the last edition of the Bibliotheca of Stru- 
vius, appear not to have found their vray out of Germany, 
as they are not to be met with in the libraries of Ma- 
drid. Nay more, our own Spanish authors. Father 
Acosta, Don Bernardo Perez de Vargas, Don Juan Fernan- 
dez de el Castillo, Don Juan de Velbeder, Don Juan de 
Arfe, Don Juan de Sossa, Don Luis Berrio de Montalvo, 
judge of the criminal court at Mexico and others, all wor- 
thy to be esteemed for the exactness and precision of the 
information they give on the subjects of assaying, smelting, 
and reduction by amalgamation, are rarely met with, and 
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not easily procured. And even the work of Don Alonso de 
Barba, curate of Potosi in Peru, on the art of metallurgy, 
which has, from its great merit, been translated into German 
and French, is a scarce book amongst the miners of New 
Spain. And although it must be allowed, that his operations 
are not all of them adapted for the ores of that kingdom, the 
information he gives is very essential to the more complete 
understanding of the nature and distinctions of the different 
kinds of ores, and to a practical acquaintance with the me- 
thods of reducing them by smelting and amalgamation ; 
which, as has been before remarked, is but a branch, al* 
though a very considerable one, of the art of metallurgy. 
This work however, does not fill up the extended scope of 
our judicious ordinances, a thorough and practical acquaint- 
ance with which, would supersede all necessity for informa- 
tion from any foreign source. 

Such being the case, it might be profitable, not only for 
New Spain (the grand theatre of mining operations and of 
mining disputes), but for the court of Madrid itself, where 
the finishing hand is put to these matters, to be presented 
with a general and comprehensive commentary on the ordi- 
nances, illustrated by reference to the municipal laws of the 
Indies ; the royal orders directed to the courts of New 
Spain ; the decrees and regulations issued by the viceroys 
and audiencies, and the determinations, decisions, and judg- 
ments of the courts in the more important matters : of which 
documents we have collected a great number, at the expense 
of much money and labour, and in the course of many years 
experience, as an advocate in the audiency of Mexico, during 
which time we have had the conduct of the most obstinately 
contested mining suits, in the principal mining districts of the 
kingdom. And as these important subjects are thoroughly 
sifted in the courts of justice and royal chanceries of that 
territory, it will readily be allowed, that much weight must 
attach to their sentences and decrees. 
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Amongst the matters embraced by this work, are the fol- 
lowing : — 

A developement of the high rights and prerogatives of the 
crown, in regard to the mines ; an explanation of the liberal 
and ample manner in which the crown has made them com- 
mon to the people in every place, upon the terms of making 
an equitable satisfaction to the owner of the soil, for any 
damage to his property ; a historical notice of the different 
periods during which the several duties reserved from time to 
time to the crown, upon metallic produce of the first, second 
or third class, as an acknowledgement of this supreme right, 
have been rated at one half, one third, one fifth, one tenth 
and one twentieth of such produce; an account of the per- 
mission originally granted to the people of the Indies, to 
apply for and work mines of quicksilver, and of the prohibi- 
tion subsequently issued against working such mines, in New 
Spain, it being made unlawful to sell that metal, except on 
account of the revenue ; a statement of the price of this 
mineral and the mode of managing its distribution, and 
a notice of the mines of quicksilver ore, whence this mineral 
spirit might be raised, if the sovereign should at any future 
time, in consideration of the change of circumstances, or of 
the advantage and economy of the plan being clearly demon- 
strated, be pleased to permit it. 

A view is also given of the discussions which have arisen, 
as to the expediency of reducing the price of quicksilver, 
and the rate of the royal duties, and the attention is called 
to a legitimate alternative, authorised by the ordinance, 
the adoption of which would operate to the benefit of the 
proprietors of inundated and deep mines, and to the advan- 
tage of the revenue and of the subject. For many mines 
which are now left waste and abandoned, on account of the 
quantity of water they contain, might, under a reduction of 
duty, become productive. This point is of serious impor- 
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PREFACE. XXlll 

All tliiese are matters which concern the public rights of 
the sovereign and the general interests of the state. 

The work also tends, from the experiments detailed in the 
methods of reduction by smelting and amalgamation, to de- 
vejope the secrets of metallurgic philosophy, in which 
science the miners and professors of the kingdom of Mexico, 
require no aid beyond the excellent observations and disco- 
veries they have themselves made in this kingdom. And 
these latter indeed are much more worthy of note than those 
of the alchemists, their labours having reference to the sub- 
liming of copper, platina, andstmtVor;* whilst the object of 
research in the Indies, is to concentrate and refine the 
richest of the first class of metals, silver and gold. 

Descending then to the consideration of private rights, 
and of the regulation and management of the mines, the 
ordinances proceed to lay down rules concerning the registry 
of new mines;— -the production of the ore, and the identi- 
fication of the place where it has been found; — the sinking 
to the depth of three estculos^i where circumstances will per- 
mit ; — the taking possession of the mine, and keeping at least 
four persons at work in it; — the denouncement of mines, 
either on the ground of their having been insufficiently 
worked, or of other penal regulations of the ordinances ; — 
the forms of action ; — summary suits for the possession, and 
plenary suits for the property of mines ; — cases of subter- 
ranean communication between different mines; — the ascer- 
taining their external and internal limits, so that each 
person shall be confined within his own pertenenciaX (under 
which head we have also given a compendium of subterra- 
nean geometry, as practised in Europe) ; — the measuring the 

* Probably^ metallic alloys ^ the metal now called platina, was not 
known in the time of the author. — Trans, 

t An titado is ^ of a Castilian vara, about 6 feet 6 inches English. — 
Trans. 

X Perienencia. A set or parcel of mining ground, of dimensions as- 
signed by law. See chap. 9. — Trans. ] 
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boundaries (which it is shewn may be taken in any direction 
at pleasure, but so as to keep to the fixed stake, or principal 
pit of the mine, as well as to the boundary stakes, when they 
have been set up between contiguous mines) ;— the making 
new pits, and altering the position of the stakes, and the 
pecessity of registering the same, and obtaining the permis- 
sion of the judge for the purpose;— the pillars of support ; — 
the removal of such pillars ; — tanks, winzes and pits, and 
the necessity of lining them with timber ; — works of drainage, 
such as adits and countermines;* — partnerships; — the due 
regulation of the contributions of the partners, and the 
division of the produce; — sales, and frauds therein; — 
usufructs, rents and other contracts ; —and the limit assigned 
to the number of mines that a partnership or an individual 
miner is capable of holding, whether acquired by registry, 
purchase or inheritance. 

These are the matters that give occasion to the suits 
agitated in the courts, before the justices and in the royal 
territorial chanceries of Mexico and New Galicia, and that 
form the substance of the mining jurisprudence of this 
work. 

Much stress is also laid on the necessity of having the 
persons who are employed by the miners and amalgamators, 
as surveyors, subjected to an examination, and salaried by 
the miners at large, on account of the great and serious 
public evils which arise under the present system ; such as 
the loss of many lives and much property, from the falling 
in of pits and workings, or from mistakes in the planning of 
these works, and of adits and countermines, and in ascer- 
taining the internal and external limits of the mines; in 
all of which operations, if it be desirable to avoid the in- 
justice, expense and litigation to which ignorance gives 
rise, great experience and understanding should be united 
in the professor. 

* A work connecting two mines.— Traits. 
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The privileges of the miners are next treated of, and are 
shewn to be empty names, and ineffectual to promote their 
bene6t, or to extend the working of the mines; and regret 
is expressed for the want of supplies and funds, and for the 
consequent unprofitableness of the mines. ^ Reflections are 
also made, at the same time, on the three great enemies of 
the miner, that is to say, the miner him^^elf and his habits; 
the niggardliness of the supplier and (he mode of dealing 
he adopts, and the bad disposition of the workmen and their 
propensity to thieving. 

The subject of particular mining partnerships gives occa- 
sion for an account of the plan for a genera! company, sub- 
mitted to the king and to the viceroy of Mexico, of the 
terms proposed for it, and the objections to which they are 
open, and of the causes of the plan not having been carried 
into etfect; the principal of these being the habitual mis- 
trust of shareholders towards those who have the manage- 
ment of the funds. And after demonstrating the advantages 
of a general supplying company, and its tetidency to benefit 
the miners, to extend the working of the mines, and to 
provide a source for obtaining prompt and liberal supplies, 
the want of which is now the cause of immense losses; it is 
finally shewn, that the commercial body, as represented by 
its head, the consular tribunal of Mexico, and no other, is 
competent to give effect to such an enterprise ; and that, from 
the impartiality and good faith with which it discharges its 
duties, and the great confidence which the proprietors, 
whether merchants or of other classes, would repose in a 
tribunal of such established character, and so capable of 
influencing all its individual members to any one given 
object. The prosperity of commerce depends upon the 
extent to which the mines are worked, and these again 
depend, in turn, on commerce for supplies and support. By 
reciprocally assisting each other therefore, the greatest pos- 
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sible advantage will be produced to both, especially in a 
country so thickly set with mining districts as Mexico. 

A brief notice is also given of these districts, with the 
distance of each from Mexico ; and the state' of its mines. 
The situation of the royal establishments to which the silver 
is brought, and where his majesty's duties are levied, is also 
indicated in the same place. 

And as the most excellent art of mining has technical 
terms of its own, some of which, though corrupted by the 
Spaniards, have been adopted from the Indian tongue, an 
explanation is given (not of all of them, for that would be 
the business of a dictionary), but of those in most common 
use in mining ; in the same manner as has been done by Agri- 
cola, with regard to some of the terms employed in the Ger- 
man mines. 

When several ordinances relate to a common subject, they 
are commented upon in the same chapter, to prevent the 
tediousness of repetition, and the inconvenience of treating 
of the same subject in different places. The ordinances and 
heads of the new code, contained in Law 9, book 6, of the 
Collection of Castile, are set forth verbatim, that it may 
not be said that the Commentary has been given without the 
text to which it relates. 

Such is the subject matter, and such the design of this 
work, and if we have been fortunate enough to fill up this 
outline in a manner profitable to the public, it will reflect 
much honour on us and our country — the most noble and 
becoming end of his labours which any author can propose 
to himself. 
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CHAPTER I. 

OP THE NEW CODE OF MINING ORDINANCES, THE OLD OR- 
DINANCES REMAINING IN FORCE, SO FAR AS THEY 
ARE NOT REPEALED BY THE FORMER, AND HOW FAR 
THEY ARE TO BE OBSERVED IN THE KINGDOM OF NEW 
SPAIN. — A NOTICE OF THE ORDINANCES FRAMED BY 
SOME OF THE VICEROYS, AND OF THE ORDINANCES IN 
FORCE IN PERU. 

Law 9, Titk 13, Book 6, of the Collection of Castile. 

ORDINANCE I. 

IN the first place, we repeal, annul and make void, the 
edicts and orders which constitute the 4th and 5th laws 
of this title, and which are dated at Valladolid and Ma- 
drid, and the laws of the Ordenamiento and of the Partiday* 
and all other laws, edicts, privileges and customs whatso- 
ever, so far as they are in opposition to the regulations of 
this law : and it is our will and command, that they shall, in 
such respects, be void of all force or authority whatsoever, 
except only that the 4th law of this title, so far as it re- 
lates to the annexing to our royal patrimony the mines of, 
gold, silver and quicksilver, in these our dominions, of 
which grants bad been made to individuals, by departments, 
bishoprics and provinces, shall remain in force and autho- 
rity; in conformity to which law, and to these our laws and 

* Certain ancient bodies of law bo called. — Tram, 

B 
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ordinances, exclusively of all others, it is our will and com* 
mand that the said mines shall be worked, and all suits and 
disputes be determined, which may in any manner arise con- 
cerning the said mines, or any matter annexed to, touching 
or relating to the same. 

CONTENTS OF THE COMMENTARY ON THIS ORDINANCE* 

1. Why caHed ordinances of the new code. 

2. The old ordinances are repealed, so far only as they are at variance 

with the new. 

3. They remain in other respects in full force and authority, and are ta 

be referred to as rules in the decision of suits at law, and contain 
matters of much importance. 

4. An objection to this doctrine refuted. 

6 and 6. By the laws of the Indies, the ordinances of Castile are to be 
observed in New Spain, when not contrary to the laws framed for 
each province in particular. 

7. An account of the ordinances of Peru, issued by the viceroy Don 

Francisco de Toledo. They are very important in certain cases, as 
affording rules for New Spain. 

8. The ordinances of the new code, are the great authorities for all 

mining suits in the kingdom of Mexico. 

9. No new system has been found necessary during the term of 176 

years. 

10. An account of the ordinances framed by the viceroy Don Luis de 
Velasco and the Marquess de Montesclaros, and which are not ob- 
served. Reflections on the idle desire of some persons for new ordi- 
nances. 

11. The viceroys are not at liberty to alter the ordinances, and no new 
ones can be set up, unless confirmed by the Council, after having 
been submitted to the consideration of experienced and intelligent 
persons. 

12 and 13. There is no need to have recourse to Germany and France 
for ordinances, our own being sufficiently copious. 



COMMENTARY. 

1. The eighty-four heads into which this law is divided^ 
are denominated ordinances of the New Code, and were 
originally appended to the old Collection, into the body of 
which they were introduced, in the edition printed at Ma- 
drid, in 1642. The name of New is conferred upon them in 
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contradistinction to the old ordinances contained in the 5th 
law, of the same title and book, and to other laws of older date, 
relating to the working and supplying of mines; which, — 

8. Are totally repealed by this 9th law, ^^ so far as they 
are in opposition to its regulations ;'' so that the repeal 
applies to those points and in those cases only, wherein 
the former laws and ordinances are opposed to the 9th 
law, and no further;* it being clearly the intention of the 
legislator to confine the repeal to the case of their being 
found to conflict: wherefore be wills and commands, that the 
former laws and ordinances shall, ^^ in such respects," be 
void of all force or authority whatsoever. 

3. Whence it follows, that the rules and ordinances of the 
5th and other laws of this title, are still in force and authority, 
so far as they are not contrary to the regulations subsequently 
established by this law ; and that they are to be referred to 
and observed as rules for the decision of suits, and for the 
working of the mines, as is in fact the course and practice 
of the Courts of New Spain. And this is confirmed by the 
consideration, that it is a rule that the alteration or rc- 
peaLof a law, is not to be presumed ;f combined with the 
indisputable fact, that there are many very essential and 
necessary matters in the old ordinances of law 5, which 
are omitted and passed over in silence in law 9, evi- 
dently to avoid repetition, and not with the intention of 
repealing or altering the other laws, in points as to which 
nothing contrary is ordered. And by a comparison of 
these several ordinances, which we shall take care to in- 

* Leg. 28. ff. de legibus^ ''sed et posteriores leges ad priores pertinent, 
nisi contraria sint/* quod multis argumentis probatur. 

t D. de Lnca, de jurisd. disc. 107» n. 10. ''Legum correctio non 
est prsesumenda, sed vitanda.** Et in decis. Sicil. sob tit. de feudis, 
n. 214. ** Statutnm semper debet interpretari, ut minus corrigat jus 
commune.** Paris, cons. 110, n. 6, and cons. 84, n. 3, vol. 3. '' Et legum 
correctio vitanda est, imo nee prsesumitur; neque in dubio facienda est: 
nee ex paritate rationis.** Tuschi, liter, c concl. 1036. - Velasco, in loc. 
comm. liter, c concl. 229. 8 lib. 1, n. 37. Castillo, Controv. lib. 5, p. 2, 
cap. 126, D. 7. 
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fliitate in ererr instaBce, it will appear ia wkat cases tlie 
old ones, beio^ at Tariance witk tlie othefs, are repealed; 
aad ia what cases they are not repealed, no contrary reg«* 
lation being establislied by law 9. 

4. And altbongb, according to tbe wording of tbe ordi- 
nance, which says, ^ except only that the 4th law of this 
title, which relates to the annexing to oar royal patrinKmy 
the mines of gold, silver and qaicksilrer, in these our 
kingdoms, &c. shall remain in force and authority ; in con- 
formity to which law, and to these onr laws and ordinances, 
exclnsiirely of all others, it is oar will and command that 
the said mines shall be worked, and all soils and dispates be 
determined,'' it might seem (from the expressions ^ except 
only*' and ^exclosiTely of others**), that the other laws and 
ordinances are repealed, yet the fact is, that the repeal is to 
be taken witk tke qualification ^ so far as they are in opposi- 
tion," and extends no farther; and, tkerefore, tke old as well 
as the new ordinances, still equally form parts of the body of 
the collection, so that the old ordinances are to be referred 
to and followed, in any case omitted or passed over in the 
new code, for in sach cases there can be no Tariance or op- 
position between the former and the latter. And the object 
of giving new authority to the fourth law, was to prevent 
so important a matter as the annexation of the mines of all 
metals to the crown, from being interpreted to be at va- 
riance with, and therefore repealed by, the second ordinance 
of this 9th law, whereby a grant of the mines is again made 
to the subjects of the crown, generally. It was therefore 
necessary to declare that the 4tb law still remains in force 
and authority; but it must not be inferred as a consequence, 
that such of the old ordinances as relate to points and mat- 
tors passed over in law 9, are repealed. 

A. It np\}i*nrn then, that the working, denouncement and 
r<*giNtry of wUwn^ all disputes and questions at law which 
may nriuti conriYrning them, and all other matters incident 
Of nmwxml (hi^ff to, are to be governed and determined by 
tbesf* ordinonces of the new code, and by the old ordinances 
whoro not at variance with them. And that the former are 



MINING ORDINANCES OF SPAIN. 5 

the fundamental laws by which this important business is to 
be regulated, not merely in regard to the kingdom of Cas- 
tile, for the mines of which they were framed, by Philip II. 
who promulgated ihem on the 92d of August, 1584, but 
also for tbe Indies, and for the kingdom of New Spain, 
in particular. By one of the laws of this latter country it 
is provided,* " That the viceroys shall confer with persons 
of intelligence and experience, upon the laws of Castile 
which relate to mining; and that if they shall be found suit- 
able, they shall cause them to be observed, practised and 
enforced in the Indies; provided they be not at variance 
with the laws framed for each province in particular; and 
that they shall render a due report of those which are not 
put in practice, and why; and of the reasons for directing 
the observance of those which they may consider necessary 
to be enforced." 

6. And by the other lawt concerning the discovery and 
working of mines, the viceroys, presidents, and judges of 
Budiencies, are commanded to maintain and enforce the 
precise and punctual observance of the ordinances of the 
new code, und not to enlarge the period of four months, after 
which a mine is liable to be denounced, if not sufficiently 
worked. 

7. In obedience to the laws above-mentioned, the viceroy, 
Don Francisco de Toledo, drew up, for the kingdom of 
Peru, certain mining ordinances, a compendium of which is 
given by Don Caspar de Escalona, in his Gazopkilacio Real 
de el Pera,X and which he illustrates with his usual erudi- 
tion. And these ordinances (the observance of which is 
directed by a special law of the Indies, referring to the laws 
drawn up by this illustrious viceroy on every subject),^ to- 
gether with the laws of Castile, where not at variance with 
the former, are to be looked to as the rules for deciding 



• Law 3, titie 1, book S, of the Collection of tbe Indies, 
t Laws, title 19, book 4, of the Collection of the Indies. 
1 Lib. 2, part 8, cap. 1, pag. i04. 
i Laiv37, title I, book S, q( llie Collection of tbe Indies. 
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suits at law concerning mines, and for their economy, go- 
vernment and working, in that kingdom. And they are at 
the same time very useful to the judges, ministers and 
miners of New Spain, for their guidance in regard to cer- 
tain questions and matters not touched upon in the ordi- 
nances of the new code, nor in the laws of the Collection of 
the Indies. For it is most reasonable, that in cases not 
noticed in the proper law of any country, the law or custom 
of the nearest province should be referred to; particularly 
where so close an affinity exists as between those of Peru 
and New Spain.* 

8. Still, however, the ordinances of the new code and the 
laws of title 19, book 6, of the Collection of the Indies, are 
the fundamental authorities for all suits at law and other 
matters concerning mines, in the kingdom of Mexico, and 
the judges, advocates, mining deputies and miners of that 
kingdom, must conform to the spirit of these laws in every 
case that may occur. And accordingly, it is usual with them, 
in their several proceedings, to say, that they act in confor- 
mity with the ordinances of the new code, or that the prac- 
tice of such and such persons, is contrary to those ordinances, 
in such or such respects. 

9. And although, in the space of 176 years, since 1384, the 
date of their promulgation, the disputes concerning mines, 
which the thirst for gain has excited, have been most fre- 
quent, and although the mining districts of this kingdom 
are very numerous, it does not seem that any want of a new 
system has ever been felt, or that any of the viceroys or 
ministers of audiencies, zealous as they are, have ever re- 
commended any new plan or set of rules. 



* L. de qui bus 32. ff. de leg. and Jason, n. 6, in Card, de Luca, de 
servit. disc. 2, n. 19. "Licet autem istud sit statutum diversae ditionis, 
nullaroque vim legis habeat extra proprium territorium, et cum non sub- 
ditis; nihilominus, stante prsesertim regionum vicinitate, reote atten- 
denduni videtur pro argumento seu prscsumptione : cum in his casibus, 
qui non habentur in jure express^ determinati, sive pro iuterpretatione 
juris dubii reote deserviant leges, vel consuetudines aliaruro prsesertim 
adjacentium civitatum vel provinciarum." 
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10. It is true that there were some ordinances drawn up 
by the viceroy, Don Luis de Velasco, and subsequently, 
some others framed by the Marquess de Montesclaros, the 
latter dated the 13th of March, 1606, and countersigned by 
Pedro de la Torre, and which were submitted to the king, 
and proclaimed at the mines; but all the thirty-six chapters 
they contain, with the exception of the 28th and 39th, which 
concern the bankruptcy of miners, relate to the distribution 
of quicksilver, salt and maize, among the miners, on account 
of the crown, with respect to all which the course now pur- 
sued is different, salt and maize being no longer distributed 
at all; and the distribution of quicksilver being conducted 
upon a new system : the ordinances in question, therefore, 
furnish no rules for the working of mines. And the same 
remark applies to the five ordinances of government^ an ac- 
count of which is given by Don Juan de Montemayor,* and 
which merely give rules for certain particular cases, but do 
not regulate the mode or system of supplying or ascertain- 
ing the boundaries of mines, nor any other matter relating 
to their working. And although there are some persons 
who would wish to have a set of rules more explicitly 
adapted to the circumstances of particular cases, in reference 
to the varieties of situation, ground or other details; yet 
these are, in fact, matters which the law cannot descend 
into;t whilst the exercise of a sound discretion will suggest 

* Montemayor, Ordenanzas de Govieroo, from the 77th, fol. 44. 

t L. 10. ff. de leg. " Neque leges neque seDatusconsulta ita scribi 
possant ut omnes casus qui quandoque incideriot comprehendantur, sed 
sufficit ea quae quandoque accidunt coDtineri." L. 12. ff. ead. ** Non 
possunt omnes articuli sigillatim aut legibus aut senatusconsultis com- 
prehendi, sed cum in aliqua causa seotentia eorum manifesta est, is qui 
jurisdictioni praeest ad similia procedere atque ita jus dicere debet/* 
Franciscus Baconius, de justit. univers. aphorism. 10. " Angustia pru- 
dentise humanae casus omnes quos tempus reperit nou potest capere. 
Non rar6 itaque se ostendunt casus omissi et novi. In hujusmodi casi- 
bus triplex adhibetnr remedium, sive supplementum. Vel per processum 
ad similia. Vel per u^um exemplorum licet in legem non coaluerint, vel 
per jurisdictiones quae statuunt ex arbitrio boni viri et secundum discre- 
tionem sanaro, sive illae curiae fuerint praetoria? sivc censoriae.*' 
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I'lilitM for Iho determination of omitted cases. And that onr 
iit'il iiiiiii<u»M, if re^^urd be had to their sense and spirit, are 
toiiflirUfiitly copiouHy is proved by the experience of so long 
N pitrioil, in ii country where there are so many mineral dis* 
iririit HM in Nc^w Hpuin. And were distinct ordinances framed 
for vuvh Mt*|)iiriito mining district or province, endless con- 
fiii«ioii would bo the consequence; whilst, as the case now 
mIuiiiImi 111! iht^ moHt general and important points are defined 
by lliii Ihwm of the now code. 

1 1 . And tho viceroys can on no pretence alter these laws; 
Hi«tir powitri however high, not being absolute, nor extend- 
ing lo litgiMlution, but merely authorising them to advise 
willi uuil rt^port to the Hovoroign; but the existing laws and 
oiiliniiiic'ifH niUHt bo obHorved with exactness, until the con- 
liiiiiiilion of other now ordinances by the council.* And if 
iiiTrHuily or c*oiivonionco require that others should be 
IViiiiicfili tlio ollloo ot* preparing them is not to be entrusted 
lo uny iiiflivitluiil, but to several persons, selected from 
iiMMMig llio umiiy diiiiiitoroHtod and intelligent men who may 
bo louiul in oarli proviiioo; and who will be enabled, by 
lliojr prut'liiul know lodge, to throw the strongest possible 
light on the huIijoc t ; uiid Huch is the direction of the law of 
I ho liiilitm c'iiml ubovo.t 

VJ, Thoro id no nood to have recourse to other nations 
lor uiiniiig tirdiiiancoHi our own are amply sufficient. In 
IViiiiiing thoni, roctiurNO wum had to the laws of Germany, as 
Htatod und oxpluiiiod by Agricola, although the mines of 
that country, diflor fVoni ours in the dimensions assigned to 
thorn, und in the mode of managing them when held by 
partners.^ It cannot be denied that the laws of the State of 
Hesse are very copious, little loss so indeed than those of the 



• Law 1, title 19, book 4, CoU. of the Indiet. -And with respect to 
the discovery of mines, and the taking possession of and forming esUb- 
lishmenU in them, the laws and ordinances framed for each province 
are to be observed, being confirmed by us," 

t Law 3, title 1, book ft. Coll. of the Indies. 

J Agncola, de re metall. lib. 3. 
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Palatinate, as illustrated and stated by Krebs;* but almost 
every contingency is comprehended in, and provided for, by 
our own. 

13. As to those of France (as is remarked by Helot, in 
the preface to his translation of Schlutert), the only cir- 
cumstances worthy of remark are, the great care with which 
they provide for an investigation into the situation and ar- 
rangement of the mines, and their facilities as to water, so 
necessary for mining purposes; and above all, for an in- 
quiry, whether the person who registers the mine, has 
sufficient capital for the undertaking, and has provided 
a proper director for the mine, without which he is not to 
be allowed to work it. As to all other matters, however, 
such as smelting, amalgamation, the registry and denounce- 
ment of mines, the keeping a proper number of hands at 
work in them, the measurement and alteration of their 
boundaries, and their economy and management, our ordi- 
nances are very copious; and if they are not acted up to, 
the fault is not in the law, but in not enforcing it. 



* Philip Helfric Krebs, de ligno et lapide, torn. 8, class. 8» de metall. 
et mineralib. 

t Schlnter (Christophe Andre), De la foote des mines, traduit par M. 
Helot Pans, 1750. 
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CHAPTER IL 

OF THE frPXEVE KIGHT OF THE PBESOGATITE, IX THE 

MiyE^ OF GOLD. flLTEB, AXD OTHEB HETALS. OF 

THE BE-A!(>E\AT10>- TO THE CBOVS OF AI.I« THE 
Ml^Ef, HEKETOFOBE THE fUBJECT OF GBAXTS BT 
PBOTiyCEf A>D Bl>HCPBlCf« ly OBDEB TO CITE AH 
l-^TEBEfT IX THEM TO THE ^UBJECT^ OF THE CBOVB 

GEXEBALLT. WHEEITEB SITUATE. OF THE TEBT 

AMPLE T^ATUBE OF THE GBAXT AS BEGABB« THE IN- 
DIES.— OF THE P£B«Oy« VHO ABE PBOHIBITEO PBOS 

mOBElNG MIXES. OF FOBEIGXEBS. ECCLESIASTICS 

A3fD CrBATE*. 

ORDINANCE II. LXVIL 

II. And in order to benefit and farour our <iibjects. mnd 
the natives of these kincdoms. and all other persons what- 
soever, though strangers to these our kin?dom& who shall 
work or discover anv silver mines whatsoever, discovered or 
to be discovered, it is our y« ill and command that thev shall 
have them, and that they shall be their own. in posseasioo 
and propertv-, and that they may deal with them as with any- 
thins: of their own. observing, both in re^rd to what they 
have to pay to us by way of duty, and in all other respects, 
the regulations and arran<;ements. ordered bv this edict, in 
the manner hereinaAer-mentioned. 

LXVII. — Also, we ordain and command, that our admi- 
nistrator-general, and the administrators of departments, 
and such persons as may be appointed by them or their suc- 
cessors, to attend oflBcially at the mines, and the just ices, and 
notaries, and sworn clerks, who have been or may have been 
appointed by us, and who shall hereafter be appointed to 
use or exercise their offices thereat, shall not be at liberty 
to hold, and shall not hold, any mine, or share of a mine, 
in any department in the kingdom, either by themselves or 
throui^h any person acting for them, directly or indirectly, 
Hurind; all such time as they shall hold the said offices, under 
pain of hein^ for e\er deprived thereof, and of forfeiting 
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the mine or mines they may hold, which shall go to any 
person who shall inform against them; and under the fur- 
ther penalty of forfeiting a moiety of their property to our 
exchequer: and that any person who shall take apart in 
any of the matters so prohibited, shall incur the like for- 
feiture of property and mines. 

CONTENTS OF THE COMMENTARY ON THESE ORDINANCES. 

1. By the ciTil law, mines, when in public ground, belonged to the sove- 
reign, and when in private ground, to the owner of the land. 

8 and 3. From their great value, universal custom has made them a right 
of the prerogative. 

4. Upon this point regard must be had, in each kingdom, to its own par- 
ticular custom. 

6, 6, and 7. By the law of the Ordenamienio, that of the Partida and 
thosf^of Castile, mines are made a royal seigniory. 

8. John II. allowed them to be worked, subject to an acknowledgment 

of two third shares of the produce. 

9, 10, 11, and 12. Philip II. revoked various grants of the mines, which 

had been made, by provinces and bishoprics, and vested them in the 
crown; and his meaning was, to grant an interest therein to his 
subjects, wherever situate, under the regulations of the old ordi- 
nances, and those of the new code. 

.13. The grant, as respects the Indies, is most ample, and extends gene- 
rally to all the subjects of the crown. 

14 and 15. Whence Lagunez and the Cardinal de Luca infer, that the 
mines of the Indies are not vested in the crown. 

16 to 20. This opinion refuted. 

SI, 22, and 23. The reasoning of Lagunez answered. 

24b Tbe mines, in the hands of a subject, are liable to all the incidents 
of property, as objects of alienation or other dealings. 

25 and 26. The grant of the sovereign to his subjects is a qualified 
grant, being accompanied with the obligation of obedience to the 
ordinances. 

27 and 28. The extension of the grant to foreigners, is to be understood 
as applying to those only who are naturalized. 

29 and 80. The clergy, and religious persons, and curates in particular, 
are prohibited from working mines, except such as descend to them. 

31. A contrary practice prevails in New Spain. 

32. Decisions of the councils of Lima and Mexico on this point. ^ 
83. Conclusion of Friar Juan de Paz, in favour of the curates of New 

Spain, upon the construction of a decision of the council of Mexico. 



s permitted, 
were worked in New Bpain, 
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34. Recorde<I Tact of a. church luiae being leased and worked, in the 
mining district of Zimapan. 

35. The Indians were particularly named in the grant, because e^en the 
Spaniards were originally prohibited from working mines. 

36. The mioes of the marquisate of el Valle 

37. Of other per»onfl prohibited to work min 

SECTION I. 

38. The working of quicksilver niin 

39. It doe* not appear that any si 
early times after its discovery. 

40 and 41. Two royal orders, conGrming certain directions for stopping 
up quicksilver mines in Quernavaca, and in the Sitrrn de Pinos, 

48. Another precedent, to the name effect, from tJie ofltce of the superin- 
tendent of qoicksilver at Mexico. 

43. The reason for not allowing the mines of this mineral to be worked 
in New Spain, is, that the quicksilver of el Alniadcn is disposed of 
00 account of the rerenue. 

U and 45. It was directed, by orders of the 4th of March, 1559, and the 
82d of January, ISG5, that the quicksilver should be sold at the 
greatest possible profit, 

46. It was directed, by another order, of the 3rd of June, 1667, that all 
quicksilver shipped on board the convoy, on the account of indi- 
viduals, should be seized. 

47. The dealing in quicksilver otherwise than on account of the revenne 
is prohibited, and liable to a penalty. 

46| 49, Hod 50. Because it would be prejudicial to the revenne, and inja- 
rioni to the expensive establishment at el Almaden; and would give 
opportunity for much fraud and contraband dealing in bullion. 

51 and 52. Tlic merchants are prohibited from selling it. because if 
permitted, they would raise the price to an excessive rale, and this 
prohibition was obtained at the solicitation of Uie miners of New 
Spain and New Oalicia. 

SECTION 11. 
53 and 64. Of the quicksilver mines discovered in the jurisdiction of 

Chllapa, in the year 167G ; of the extent to which they were worked, 

and the assays made in the great and small way. 
bS, It was considered at Madrid as advantageous and proper that the 

mines should be worked, although the reduction had not completely 

■ucceeded, but what fallowed is not recorded. 
56 and 67. There are mines ot quicksilver in the Cerro del Carro and 

the Cerro del Picacho, in the Sierra de Pinos, where it might be 

raised at the cost of tS or 89 dollars per t|U)ntnl, at most. 
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68. A gearch was made for miDes In the Jarisdiction of Temascaltepec, 
by order of the viceroy, Count Faenclara, although it appears to 
have been unattended with success. 

69, 60, and 61. Of the advantage, necessity and expediency of working 

these mines, for the purpose of reducing the ores of gold and silver, 
and for the sake of avoiding the risk and expense of bringing over 
the quicksilver from the mines of el Almaden; the working of which 
latter might still be carried on, and the produce be either transmitted 
to Mexico, or sold in Europe. 
68. An account of the meeting convened in reference to this important 
subject, by the viceroy. Marquess Casa Fuerte, in 1727. 

63. The great advantage and urgent necessity of working the quick- 
silver mines of New Spain, confirmed by the opinion of this meeting, 
officially declared. 

64. No failure in the reduction need now be apprehended, considering 
the experience that has been had in regard to other metals, and the 
guide afforded by the regulations of the mines of el Almaden and 
Guancavelica. 

SECTION III. 

66. The average annual consumption of quicksilver in New Spain, is 
from 6 to 6000 quintals, and it is necessary to keep a good stock al- 
ways on hand at the stores. 

66. The working of quicksilver mines has been engaged in on some 
urgent occasions, although it has not been continued. 

67. Of the old and new modes of distributing the quicksilver; for ready 
money, or upon credit 

68. A combination of great firmness and mildness is necessary in levying 
the price of the quicksilver. 

69. The price of the quintal of quicksilver is fixed by law at 60 ducats, 
which is regarded as moderate, considering the hazards and expenses 
it is to cover. 

70. The carriage from Mexico is charged, in addition to this price, at the 

district establishments. Of the variations in the principal price at 
different periods. 

SECTION IV. 

71. An account of the meeting convened in 1727, by the viceroy. Mar- 
quess Casa Fuerte, upon the question of the expediency of reducing 
the price of quicksilver. 

SECTION V. 

72 to 77. There have been great discussions on this subject; an account 
of which is given. 
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78 and 79. It has been proposed, not only to reduce tlie price of qnick- 

silver, but the crown duties also. 
80, 81, and 82. Considerations which render this a point of donbt 

SECTION VI. 

83. The reason of the question of such reduction remaining still unde- 
cided, may perhaps depend on the amount of the coinage haying been 
increased by great instances of success in two or three districts^ 
whence it may have been imagined that the mines, in general, repay 
the expenses of working, whereas their condition is, in fact, most 
lamentable. 

84. The authority of the meeting is of great weight, from the experience 
and zeal of the ministers of whom it consisted. 

86, SuppoBing his migesty to decide that the present price is not to be 
kept up, yet it will never be proper to make a general reduction. 

86. The different circumstances of the mines ought to be taken into the 
account, as great instances of success in some of the mining districts 
muy supply the deficiency in the amount of coinage, which is occa- 
sioned by the inundated state of the mines in others, and the depth 
to which their workings have been carried. 

87, 68, and 80. Many mines have been lost, for want of enforcing the 76th 
ordinance, (torn which, if maintained, the most ample benefit might 
bo derived, us it authorises the levying a less duty on the proprietors 
of inundated mines, than on those of other mines. 

00. If a reduction of duty would be unreasonable as regards the rich 
mines, yet, as to those that are deep and encumbered with water, it 
is most Just and necessary, and would enable them to yield advan- 
tages to the crown and the subject, which are now totally lost to 
both. 

01« It is shameful to ask for a reduction of duty, merely as a means of 
putting a stop to contraband dealings; although that evil may very 
well operate as a motive for granting the reduction. 

09, 03, and 04. It is most expedient that his majesty should be advised 
of the number and rkhness of the mines which, from their depth and 
the prevalence of the water, cannot be worked to advantage under 
the present system, but which, were the duty reduced, would admit 
of being worked to a profit, and would become sources of benefit to 
the public The miners do not so advise his majesty, because they 
are utterly reckless. 

06. An account of an order issued in favour of the kingdom of Guatemala, 
and which is an instance of the benignity displayed by the sove- 
reign, when proper reports are furnished on these subjects from the 
Indies. 
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COMMENTARY. 

1. By the civil law, all veins and mineral deposits of gold 
or silver ore, or of precious stones, belonged, if in public 
ground, to the sovereign, and were part of his patrimony ; 
but if on private property, they belonged to the owner of 
the land, subject to the condition, that if worked by the 
owner, he was bound to render a tenth part of the produce 
to the prince, as a right attaching to his crown ; and that, if 
worked by any other person, by consent of the owner, the 
former was liable to the payment of two tenths, one to the 
prince and one to the owner of the property.* 

2. Subsequently, it became an established custom in most 
kingdoms, and was declared by the particular laws and 
statutes of each, that all veins of the precious metals, 
and the produce of such veins, should vest in the crown, and 
be held to be part of the patrimony of the king or sovereign 
prince. That this is the case with respect to the empire of 
Germany, the Electorates, France, Portugal, Arragon and 
Catalonia, appears from the laws of each of those countries, 
and from the authority of various authors.f 

* Lagnnez, de fructib. 1. p. c. 10, n. 51, usque ad 54. Gutierrez, Pract. 
p. 4. quflest. 36. n. 69. Petrus Barbosa, in 1. divortio, §. si vir, ff. de solut. 
matrimoDio, d. 18. Antnuez, de douat regiis, part 8. cap. 12. per tot. 
AlfarOy de offic. fisc. gloss. 20. n. 101. aliique innumeri apud istos, et 
commuDiter DD. in d. §. si vir: qui omnes dictam distinctionem firmaut: 
et pro jure fisci in fodinis repertis in loco publico, text, in C. unic. verb 
Argentarise. Quae sint regalise, Horatius Montanus de regal, verb. Ar- 
gentariee. Afflictis in tract. Quae sint regalia, tit 8. k num. 1. et pro jure 
privati in metal lis fundi proprii, d. §. si vir, L. quosdam, God. de me- 
tall. lib. 11. 

t Antunez de donat reg. lib. 8, cap. 12, n. 10. ** Sed quamvis prae- 
dicti juris traditio et distinctio ab omnibus communiter sit recepta, tamen 
reges et principes in omnibus fer^ orbis partibus earn non admiserunt, 
imo peculiaribus legibns statuerint venas metallorum ubicunque inventai 
in locis publicis sive privatis ad se pertinere et de regalibusesse^** cum 
Rebuffo, Barbos. Pereg. Cabedo et aliis qui testantur de legibus Neapo- 
lis, Yalentiae, Catalonise, ut ipse de statuto Lusitanice. De Imperio, 
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S. And the reason is, that the metals are applicable to 
theme of the public, who ought not to be prejudiced by any 
impediments being thrown in the way of the discovering 
and working of their ores; besides which, their products 
rank, not amongst those of an ordinary description, but 
amongst the most precious the earth affords, and tfaerefore, 
instead of being appropriated to individuala, are proper to 
be set apart for the sovereign himself, whose coffers being 
thus enriched, he will be enabled to lighten the burdens of 
his people; all which is set forth at length by the authors 
above referred to.* 

4. This question, b3 is observed by the great Cardinal de 
Luca,t has not received any general or uniform determina* 
tion, but is decided by the laws and customs of each parti- 
cular kingdom or principality. For upon the breaking up 
of the Roman Empire, the princes and states, which de- 
clared themselves independent, appropriated to themselves 
those tracts of ground, in which Nature has dispensed her 
more valuable products, with more than ordinary liberality ; 
which reserved portions or rights, were called rights of 
the crown. Among the chief of these valuable products, 
are the metallic ores of the first class, as those of gold, silver 
and other metals proper for forming money, which it ia 
essential for sovereigns to be provided with, in order to 
support their warlike armaments by sea and land, to pro- 
vide for the public necessities, and to maintain the good 
government of thoir dominions. And such is the course 
mentioned in the first book of the Maccabees, to have been 
pursued by the Romans, with regard to the mines of Spain; 
such also is the plan adopted by our sovereigns, with regard 
to those of the Indies, some of which they have reserved to 
themselves, and the remainder they have left (o their sub- 
jects, charged wilh the payment of the fifth, tenth or twen- 

ArumEBUi, DIscure. Academicor. de jure publico, cap. 3, He regal, fiici, 
diacura. 16, ^£>9, et seq. ubi etiam testatur de regno Hungritc. 

• Aiitunez ubi lupr. n. 19, Solorz. de jure lodiar. lib. 1, c. 13, d. 12, et 
otnne* sap. citati sub. n. ), 

f Bmin. de Laca, de regal. Vise. 147, n. 17, usque ad Gnem, 
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tieth part of the produce. The above author, also, in the 
place cited, distinguishes the metals into those of the first, 
second and third class, by which means he determines seve- 
ral very important questions, without prejudice, however, to 
the laws, ordinances and statutes of each particular kingdom, 
which in each case claim the first notice. 

5. In Spain, under the law of the Partida^* the property 
of the mines was so vested in the king, that they were held 
not to pass in a grant of the land, although not excepted out 
of the grant ; and even though included in it, the grant was 
valid, as to them, only during the life of the king who 
made it, and required confirmation by his successors. 

6. And by another rule of the same law,t the metals, 
amongst other things, were reserved to the sovereign, for 
maintaining him in honour, for defending his territories, for 
supporting his wars against the enemies of the faith and for 
relieving the people from taxes. 

7. Afterwards, by a law of Don Alphonso XI. in the 
Ordenamiento ReaJ^X copied in the collection of Castile,§ 
all mines of gold, silver or any other metal whatsoever, 



* Law 6, title 15, Partida 2. " And mines, if there be any : and al- 
though it be not mentioned, in the grant, that the king retains to himself 
the things above-mentioned, yet it is not, therefore, to be understood 
that he to whom the grant is made, acquires a right to them : moreover^ 
if the king should make over all these things to him by the grant, even 
then he cannot hold or use them, except during the life of the king who 
made the grant, and of any other who may please to confirm it." And see 
Gregor. Lop. at that place. 

t Law 11, title 28, Partida 3. " The returns (Vom the ports, salt works, 
fisheries and iron works, and from the other metals, belong to the em- 
perors and kings; and all these things were granted to them, that 
they might have wherewith to support an honourable establishment, to 
defend their lands and kingdoms, and to carry on war against the enemies 
of the faith; and that they might have no need to load their people with 
great or grievous burthens.'* 

X Law 8, title 1, book 6, of the Ordenamiento. 

-f Law 2, title 13, book 6, Collection of Castile. One of the most re- 
markable among the grants, is the Privilegio rodado, of Ferdinand the 
fourth, dated at Toro, the 13th of October, 1297, whereby, in considera- 

c 
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and the produce of the same, were declared to be the pro- 
perty of the crown, and no one was to presume to work them, 
except under some especial licence or grant, previously ob- 
tained, or unless authorised by immemorial prescription. 

8. This rule was moderated by John I., and the law, aa 
established by him," permitted any person to dig; or work 
mines, in his own land or inheritance, or with the per- 
mission of the proprietor, in that of any other individual; 
and to retain to himself, after deducting the expenseg, one 
third of the produce, rendering the other two thirds to the 
king. Whence it is evident, that the owners of private 
property, might prevent all other persons from searching 
therein for mines; and that the permission only extended 
to the searching for them on their own estates, (he mines of 
which had, originally, been excepted by the sovereign out 
of his grants and charters. 

9. Philip II. + acting under the authority of the coun* 
cil and chief accountants, and considering, first, the be- 
ncfit§ that his subjects, generally, would derive from 
working the mines of Spain, which had from of old been 
deemed to be both rich and abundant ; second, the small 
number of mines actually worked, notwithstanding the 
grant of John I.; and, third, ihat though not worked by 
the proprietors, the exclusive grants that had been made 
by provinces and bishoprics, prevented any other person 
from presuming to work thcni ; and considering also, that 
the above-mentioned law of John I., had not been en- 
forced, and that there were various doubts and difficulties, 
not provided for by that or any other law ; vested the mines, 

tioii of the services of Dun Alfonso PereK dc Guzman, GaTernomf Th- 
riffl; and parriiutarly those diiplayed in Ilie conquest of that town, and 
during its defence (on which occasion he threw (he Moori a. knife to kill 
hit own >oii with, rather than surrender the town), the king made a grant 
to hlin of the town of San Lucar de Barraniuda, with (he thirds, and 
o(her thingti, including (he mines. The );rant is preserved in the houie 
of the dukea of Medina Sidonln,, hi«succe»ori, 

■ Law I, title 13. book 6. Collec(ion of Castile. 

t Law 4. "nme (iile ai>d tiook. 
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wheresoever situate, and whether m public or private 
ground,* in the crown ; revoking (he former grants thereof, 
the parties in terested under which were to receive a compensa- 
tion, upon exhibit ing theirclninis within the term of one year.t 

10. The object of so vesting them, was not that the right 
of searching for them should be limited to the crown alone, 
but that it should be freely extended to all the people, gene- 
rally, in such manner that they should be at liberty, without 
any licence from (he crown or any other parly, to try for 
inines in all places whatsoever, whether the ground belonged 
to the crown or any other lord, lo abbeys or municipal 
corporations, whether it were public or waste ground, or 
whether it were the inheritance or soil of a private person 
in which latter case, the owner had no power to put obsta- 
cles in the way of such search, provided he received a com- 
pensation for any damage done to his property, and were 
paid bis third part of the produce, as directed by the law 
of John I. Besides these, various other regulations were 
promulgated, which, with the above, are known by the name 
of the old ordinances, and to whicb we refer.J 

il. All which, as has been observed,^ are repealed by the 
new law of Philip II. except as to the vesting in the crown 
the mines of gold, silver and quicksilver, of whicb grants 
bad theretofore been made to private persons, by districts, 
bishoprics and provinces ; as to which they remain in full 
force and authority. 

19. And by his second ordinance, which is now under 
consideration, he grants permission to all persons, whether 



' Hffic el SL qux pari fueranl obooxia jun, 
Prtelali proteres misBiaquc potenlibos urbes. 
Libera Romnno liqaerant omnia regno." 

Ex Oiinther, lib. 8. in Ljgurino. 

Hungnria ex const, regis Mathite testatur 

. 15, §. (il. " Ut si aliquffi minerte auriet ar- 

possosionibus nobilium reperirentur, iion 



f Idem foclnm fuiise ii 

AniDieeai, ilejur. public, di 

genii, salia vel alice fodjna; 

•uferrentur per regiani tnajestatem absque deliita 
t Law 5, title 13, book n, Colleclioii of Casli 
{ Above, ordinance I, t'liap. 1, n. 2. 
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natives or foreigners, to search for mines, and declares that 
they shall be theirs in right of possession and property, and 
that they may dispose of them as of any thing of their own; 
provided that they observe the rules of that edict, concern-* 
ing the payments to be rendered to the crown, and the other 
matters regulated by it. And a similar provision was made 
by the first of the old ordinances.* 

IS. By the laws of the Indies, the Emperor Charles and 
King Philip II. made a similar grant to all their subjects^ 
whether Indians or Spaniards, and of whatever station, 
condition, rank or dignity (eltcept the governors, ministers, 
mayors, alcaldes and notaries attending at the mines, and 
some others who are also especially prohibited), authorising 
them to work the mines freely and without impediment, and 
making them common to all persons, wheresoever situate, 
provided that the Indians be not injuriously treated, and that 
no other parties be prejudiced ;f and likewise granting va- 
rious immunities to the discoverers, whether Spaniards or 
Indians, as may be seen by reference to the municipal laws 
of the Indies.): 

14. From the very* ample terms of this grant, as contained 
in the second ordinance, and in the laws and orders of the 
Indies, a doubt arises, whether the mines of those kingdoms 
are still to be regarded as the peculiar right of the crown, 
or whether they are to be considered as the absolute pro- 
perty of the subject ; upon which point, Don Matheo de 
Laguncz,§ judge of the audiency of Quito, observes, that 

* Law 5, title 13, book 6, chap. 1. of the Collection of Castile. 

t Law 1, title 19, book 4, Collection of the Indies. See /ordinance 67 
and 68, title 13, book 6, Collection of Castile, concerning prohibited 
persons. 

X Title 19, book 4, Collection of the Indies. 

§ Lagunez, de Fruct. 1. p. cap. 10, n. 63, 64, and 65. ^In Indiarum 
tamen regnis anri argentive fodinse, et similiam metallornm venae, com- 
munes diu sunt declaratee, omnibusque permittitur ubtcunqne metalla 
quacrere, et eruere : quinimo, et magnis proemiis, et privilegiis, ad id 
omnes invitantur per regiam schedulam regum catholicornm Ferdi. 
nandi, et Elizabeth, et alias plures relatas per eruditissimum D. D. 
Joanncm de Solorzano de jur. Indiar. torn. 8, lib. 6, cap. unic. k n. SMS. ita 
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gold and silver, and the veins of all other metals whatso- 
ever, in the ludies, are declared common, and that all per- 
sons are at liberty to try for them, wheresoever situate; and 
that they arc invited to do so, by (he order of their catholic 
majesties, Ferdinand and Isabella, and by many other orders 
mentioned by Don Juan de Solorzano; provided that they 
pay the fifth, and bring in the bullion to be stamped; whence 
he infers, that the mines are not vested in the cronn, and 
that consequently, so far as the Indies are concerned, all 
the rules of the civil law will apply, in reference to the 
question he is there treating of (which is simply, whether 
the metals are to be considered as products or nut), and he 
conceives that the effect is precisely the same, as if the 
mines had been made private property, as they may be, by a 
particular grant; and this he says is established by one of 
the laws of the Collection, and by the opinion of those who 
have treated of fiscal rights. 

15. The Cardinal de Luca puts the same construction 
upon Solorzano's observations, for he says,* that upon the 
coDqucgt of the new world, sonic of the mines of ^old and 
silver were vested in the crown, whilst others remained the 



tamtn ot quintain partem omnium melallorum qua 
Bsco reservare teneantur; ex qiiibus ut ad suprudictam nostrara qiiffis. 
tionem redeamus circa met.iUorum, venarum et aliorum fructautn acqui- 
■itioDem; cum in Indiarum regnii mineralia dicta rc^fio patrimonio non 
tint incorporata, led potiu> libera, et omnibus cum dicto otiere qotuti 
obria Biut, absque dubiu in Indiis Incuni liabebunt omnia suprailicta ad 
diet, L. divortio ^ si vjr, ff. de solut. matrim. et ad d. leg, item si 
fiiadi, %. Red si metalla.ff. de usufr. et ad cognitlonem principalis noslrie 
qusestioiiiB, quando metalla fruetus dicantur, et ad maritum, vel ad alinm 
frQctuarium pertlneant'" 

■ De Luca, de regal, disc. 117, n. S3. " Quod moderno tempore quo- 
qoe practiqfitum est in acquisitinne novi orbis Indiarum, nam reiiquia 
booii in suo primo consueto statu reliclis, aliqiisb fodinte argcnti ct nuri 
regii effects sunt, atqiie regiffi cnronae incorporalrc ; reliquffi autem re- 
lictffi in dominio private sub obligatione preestandi regi quintam partem, 
quandoque decimam vel vigesimam partem, justa rodinarum, et regionum 
qnalitatem, nt per Solorzanum, diet. lorn. %, lib, fi. part t, c, 1, et nnic. n. 
SS, et teqq." 
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private property of the subject, who, however, was bound 
to render to the soverei^, a fifth, a tenth or a twentieth 
part of the produce, according to the nature of the mines 
and of the ground. 

16. But with all the respect which is due to the judgment 
of so learned a minister as Lagunez, corroborated as it is 
by the opinion of the Cardinal de Luca, we cannot help re* 
garding the mines of the Indies as a right of the crown, and 
construing them to be annexed to the royal patrimony, by 
the laws and orders above-cited : for Ejscalona, when consi- 
dering these laws and orders, enumerates the mines as 
among the rights, and the most valuable ones,* of the crown, 
for which he cites the law of the PartidOj and the copies 
of the letters of our sovereigns, to the viceroy, Don Fran- 
ciffco de Toledo. These letters always reserve this right, 
and were the viceroy's guide, in preparing the mining ordi- 
nancoH which he framed for Peru^t wherein he several times 
inNortH a Having of this right of the crown. 

17. Don Juan de Solorzano^j: supports the ezbtence of 
thiN right of the crown in the Indies, as well as in Spain, 
ntfi'rring to the order of their catholic majesties, giving 
pfrmiHMion to work mines, subject to the payment of a fifth, 
snd hIno (o other orders ratifying that order. And Alfaro, 
who rafi'tn to the same orders,^ confirms the opinion that 
lliff mincm are vested in the crown, particularly in the In- 
il'wn^ wliiTe (he gold and silver mines are found in rocky 
and ravernouN places, not appropriated to any person, and 

* K«i'iiliittfi, ill Win Onzopliilacio, book 2, part 2, chap. 1, n. 2. ''This 
fluty Mill* flflli), U lf!¥k'il liy virtue of the supreme right and seigniory nni- 
vrrnnUy v#*s4i«fl in prinres, in right of their crown, over the minerala 
¥fUttU NHturi* yli;lds." 8o Gutierrez, Amaya, and others. Etibid. verb, 
giiinloft t\p vnUrr, fol. niihi 100. << All minerals and veins are righU and 
Ji*«v<'lft of 4h« r.rotvn.** And hcc the margin of the ordinances of the 
v|i#«roy, Don Francisro do Toledo, and several chapters of letters on the 
ftnmi* anhjoi't. 

t KMinlona, iibi sup. page 104, book 2, part 2, chap. 1, Gazophil. 

t Holorxaiio, lib. 6, Polit. Ind. cap. 1. 

J Alfaro, dr off. fine, gloss. 20, s. 6, n. 103. 
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consequently, belonging to the prince, as lord uf the terri- 
tory. Beaides which, he cunsiders all room for doubt re- 
moved, by their having been so vested by the latv oT Castile. 
Whence it is evident, that he considers that this law has the 
same authority and force in the Indies, as in Spain, and that 
the municipal laws of the former countries have not severed 
the mines from the royal patrimony. 

18. A further argument is drawn from a reservation made 
by the ordinances of Peru,* which (following the old law of 
Castilet) require a mine to be set out for the crown, of GO 
varas in length in veins of silver, and 50, in those of gold, 
and contiguous to the discoverer's mine, who is to swear 
that it is on ihe richest part of the vein, although it is ad- 
visable, as the ordinance provides, to sell or lease this mine, 
from the risk of Ihe ores proving poor. J And although it is 
not the practice, in New Spain, to set out such a mine for 
the crown, yet the payment of the fifth or tenth operates as 
an acknowledgment of the sovereign's right, ^ and is a suffi- 
cient proof that all metallic ores are originally part of the 
royal patrimony. 

IS. Our opinion is further confirmed, by the circumstance, 
that no newly-discovered mine can be worked until regis- 
tered, and that no old mine, once abandoned, can be worked 
again, until denounced and registered before the justice; 
and that the boundaries of the mines cannot be assigned or 
the workings conducted in an arbitrary manner, but accord- 
ing to the rules of the ordinances and laws, only; so that 
an acknowledgment of right is in fact made to the king, 
or to the justice in his name. And by the laws of the Indies, 
a licence must be obtained, previous to searching for mines 
or pearl banks; and an oath must be taken that all disco- 
veries shall be duly reported, for the better levying of the 



* Escalotia, Gazopli. book 1, chap. 16, and book 3, part 2, chap. I, at 
(he word Minas de S. M. page 90, in ttic ISth ordinance of Ihe viceroy, 
Don Francisco de Toledo, title 1, concerniiig discoverers, page 108. 

t Law 6, title 13, chap. 2S, liook 6, Coll, ofCattile. 

[ Law S.titlell, book S, Cull, of the Indies. Escaluna ubi-aup. 

{ Don Josepli Saenz, Tratad. de medidas de minaa, cap. 8. 
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revenue.* And an additional corroboration of this opt* 
nion ia derived from the circumstance, of permission being; 
• given to try for mines in the ground of any other pro- 
prietor, and of the latter being disabled from making any 
objection, provided a compensation be made to him for any 
damage to his property. For this, as we have already 
Eeen,f would not be tolerated by the civil law, were it not 
authorised by the crown, in the exercise of ils supreme right 
of property over the minen, and were it not a consequence 
of their having been reserved for the general benefit of the 
subject, so that all persons should be at liberty to search 
for and profit by them. But after all, the strongest ground 
of argument is alTordecl by the laws of Castile and of the 
Indies themselves ; which give the subject an interest 
merely,^ and not a separate and absolute property in them, 
and which authorise him to deal with them in such manner 
only, as shall be consistent with the regulations of the ordi- 
nances. And thus, although the grant gives a right of pro- 
perty, yet it only amounts to the cession of a partial interest, 
and not lo an absolute transfer; the supreme right of pro- 
perty remaining vested in the crown. 

20. The correct opinion then seems lo be, that the pro- 
perty of the mines remains vested in the crow n, and that as 
the sovereign cannot work them on his own account, he has 
given his subjects a partial interest in them, under various 
restrictions, and subject to various liabilities. And as a 
proof of this, it may be observed that, at first, the law made 
the quicksilver mine^, amongst others, common ;^ that, sub- 
sequently, it was left to the discretion of the viceroys, to 

• hnvi %, title 19, book 4, Collection of the Indies. 

t Ubi tup. Q. I. 

I Law 4, title 13, book 6, Collection ot Ca»tilB, chap. 8. " Tliat our na- 
tural-born subjects shall participate and have part." Law |, title 10. 
l>ook 8, Collection of the Indies. " For it is our will to make a grant of 
the other four parta, that every one may have power to dispose of the 

i Un 1. title 18, Iwok i, Collection of the Inilies. " Gold, silver and 
otber metal*." 
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allow the discnvcrera of these mines such advaotages as they 
might think proper;* but that finally, they were reserved 
for the use of the crown ouly,+ and are not now allowed to 
be worked in New Spain; all which ia evidence of the 
supreme right of the crown. 

a. Nor is Lagunez's opinion supported by his reasoning. 
For as to his first argument, founded on the declaration 
that the mines of the Indies are to be considered common, 
subject to the payment of the fifth; the fact is, Ihat the 
acknowledgment of right implied in the payment of the 
fifth, and the performance of the other obligations to which 
the miners are subject, furnish an inference to the very 
contrary, namely, that the mines are vested in the crown. f 
As to his second argument, although it is very true that pri- 
vate persons have a right of possession and property in the 
mines, yet the acknowledgment implied in the payment of a 
certain proportion to the treasury, is of itself sufficient to 
compel us to treat them as within the rights of the crown; 
and such, according to Arumsus and many other authors, 
is the light in which they are regarded in the empire of 
Germany, and in Hungary.^ As to his third argument, we 
have only to observe, that by the laws of Castile, {| the mines 
are granted to the subjects, in possession and property, 
with power to dispose of them, as of any thing of their own, 
and to search for them wheresoever situate, which goes 
much further than the mere saying, that they shall be com- 
mon to all, which is the expression of the law of the Indies ;1I 
but yet all the mines of Spain, whether in public or private 
ground, are vested in the crown; this vesting, as the law 
observes,** not being insisted on, with a view to their being 



• Law 4, title 19, book 4, Collection of the Indies. 

i Monteniayor, lib. 6, tiL 5, summary B, coiiccrning quicksilver, and 
the levying tbe duties thereon. 

X Vide sup. n. SO, marg. 

§ ArutDSUa, de jur. [mbl, disc. 15, J, 60. 

t Laws 1 and 5. title 13, book 6, Collection of Castile. 

11 Law I, title 19, book 4, Collection of the Indies, 

•• Law4, tillc 13, book 0, Collection of Castile, cap. a. " For tha vest- 
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worked on thcsovereigti's account, but for the aakp of giving 
all his subjects an interest in the advantages derivable from 
them, subject to the payment of a third, a fourth or a fifth 
part of the produce. And viewing the subject in this light, 
the existence of this right and the annexation of the mines 
to the c-rnwn, are easily reconciled with the principle, that 
the mines are free and common to ail ; and with (he exercise 
of a right of property over them, on the part of the subject. 
S2. And the laws and orders cited above, under which 
immunities are proposed, to incite the people to search for 
and work the mines, by no moans prove that they are not 
still a right of the crown, for they undoubtedly are so in 
Portugal, where oBera of similar immunities are neverthe- 
less held out.* And this fact can at most only amount to 
evidence of an earnest desire for the promotion of the 
public good, by procuring the mines to be worked; which 
was the very object for which they were vested in the crown. 
So that the making them common to all, and the giving per- 
mission to search for them, wheresoever situate, are proofs of 
the gracious disposition of the sovereign, who, in his de- 
sire to promote this object, has annexed the mines to the 
crown, has revoked the grants heretofore made, by provinces 
and bishoprics, and has rendered private property liable to 
a service, by disabling the proprietor from objecting to the 
mines being searched for or worked (provided a fair com- 
pensation be made to him for any damage to his property), 
and by establishing the principle, that the mines arc ex- 
cepted out of the grant of land under which such proprietor 
may bold.t And hence we may conclude, that the immuni- 
ties thus offered in the Indies, the making the mines com- 



ing th^aaid mineg in ourselves and in our royal inherilancp, is not to 
the end nor for the pnrpose, that the laid miiiei iliould be searched for 
a.ud worked by oorselret alone, or in oaf mme only ; on the contrary, it 
)■ onr inlenliOD and will, that oar natnral-born subjects should partici. 
pate and have part in the caic] mines, and iliould engage in discovering 
iind working them. Wherefore, &c." 

■ Lagunec, dc Trucl. 1. part. cap. 10, n. 6, cum Aeevedo et alii*. 

f Antunez de Portugal, de donat lib, 3, cap. IS, n. 14. in fill. 
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non, and the giving free permission to all persons to search 
for them, are evidences of the right of the crown, and not, 
OS contended for by Lagunez, proofs of its non-existence. 

23. It seems too, (hat he went out of his way, to involve 
himself in this question, for it has no bearing upon the prin- 
cipal point discussed by him, namely, whether the metals are 
products or not. For although they are not such, strictly 
speaking, since they do not reproduce; it is enough that 
they are emoluments or civil products, to make all the 
effects of the civil law attach;" that is to say, to give an in- 
terest to the usufructuary, to the husband (when the wife 
has a mine for her portion), and to the tutor, who is enti- 
tled (o the tenth part of the produce of the minor's pro- 
perty; all which may very well take effect, altbough at the 
same time it may follow, from the acknowledgment of right 
implied in the payment of the fifth, and the submission to 
the ordinances, that the mines are a right of the crown. 
For as the proportion which remains, after satisfying the 
demands of the ordinances, is strictly a product or emolu- 
ment to the owner, the metala must in any case be regarded 
as products, either natural ones, if the fact be that they do 
reproduce, or civil ones, if they do not; and an interest in 
them must therefore pass to the usufructuary, the husband, 
the tutor and others. 

Si. It being then established that the mines of the Indies 
are a right of the crown, and that this right is quite con- 
sistent with the property granted to the subject, therein, it 
must follow, beyond dispute, as a consequence of their being 
made over to the latter, with power to dispose of them as of 
any thing of his own, that all the incidents of property 
must attach in favour of the proprietor, and that they may 
therefore be exchanged, sold, leased or alienated, by con- 
tract, donation or inheritance; may be given as a portion in 
marriage, or may be charged with a rent; and that interest 
may be demanded for the purchase money, whilst remaining 



• Lago 
etAA. 



lez, de rrnct. part. 1, diet. cap. 10. per 
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UDpaid. For it is clear, that this class of property is to be 
regarded as bearing produce, and this is insisted on by the 
Cardinal de Luca, by Garcia, Petrus Barbosa, Molina, Cas- 
tillo and Gutierrez, who speak with reference to those 
mines and veins of known and tried permanence, the ores of 
which, although not actually reproduced, are still to lie re- 
garded in the light of products.* And in the place cited, 
De Luca also deduces very sound rules, cstablitibing; the 
justice of reserving rent, on a lease of mines. But all the 
above qualities are to be understood as being governed by 
this essential condition, that those to whom the property 
devolves, by universal or particular succession, must con- 
form to the ordinances, and fulfil the obligations thereby 
imposed, such being the law. 

85. The grant of the sovereign, therefore, conveys to his 
subjcctn, a direct and beneficial right of property; and is to 
be regarded as a qualified giti, which will appear, upon con- 
sidering the rules by which that species of gift is defined in 
law ; that is to say, that it be a free and complete act, which 
bein^ perfected, a charge otiaches on the donee from that 
time forth (and the being worded as a condition makes no 
difference), and that upon the failure of the modification, 



• Liictt, de rogalib. disc. 117, ii. 18. "Et licet in ttricta jui 
(d quod cx liujusmodi fodinis lingolis annii percIpitUr, potius pars rortis 
qdam fructus dtcatur; quoniam Truclua verc, et proprie dicitur iUe qui 
renaicilur, ac lingulii annia, vel tcmporibna, salva rei subetanlift, aeu 
causA prodnctivi, percipitufi nihilomioiis, nbi non agitur de parvis et 
[ flUperAcialibuB mineriiK modico tempore duraturia, icd dc hujusinodi 
) magnis, atque juxia tot iiBciitorum experiment urn indeflcientibus; tunc 
Mrum Trnctui consistcre dicitar in ipiius iobstantiie annuali, seu (etn- 
poranea conaumptione, et exlractione: Undc propterca in eis cadit u«n. 
fHictui, ordinantur fldeicommiana ; dantur in dotem pro malrimonio 
carnali, teu pro dote ccclcaiffi, rel beiieficii, impoiiuntur SQper eis cen. 
•lu, attiae intrant pro pretio termini textus in Leg. curabit. Cod. de 
act. empt. cum similibus." Ul per Oarciam de expenaia, cap. 22, o. 47. 
BarlMua, in Leg. dirortio, §. ai vir, n. D and 10, ff. de aolut. matrim. 
Barbatia, de divisionc Tructunm, part 1, cap. 17, n. 39. Molina, de pri. 
mo)teniia, lib. 1. c. S3, n. 8, in fin. Caitill. de uaufructu, cap. 87, d. 16. 
Outierrez de gabell. d. q. 36. n. 1 1, et wq. 
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Ihnited by Ihe donor in Wis nwn fBvour, or in that of a third 
person, or of Ihe kingdom or republic, the gift determines; 
as will be seen by reference to various texts, and doctors.* 

26. And these rules are precisely applicable to this second 
ordinance : for his majesty thereby gives " and makes a grant 
to his subjects of Ihe property and possession of the mines 
discovered, or to be discovered, with power to dispose of 
them, as of any thing of their own :" which amounts to a 
complete net of gift, no price being paid for the grant, nor 
for the registry or denouncement of the mine; "but," pro- 
ceeds the ordinance, " observing, both in regard to what they 
have to pay us by way of duty, and in all other respects, 
the regulations and arrangements established by this edict, 
in the manner hereinafter-mentioned:" which is the charge 
or qualification, and which refers to Ihe payment of the Sfih, 
from that time forth, and In the observance of the ordinances 
which regulate the mode of working the mines, the number 
of hands to be kept at work in them, their boundaries and 
the other matters retjnired to be observed, upon the omission 
or non-performance of which, Ihe p:ift determines, and the 
mine becomes liable to be denounced by any one. 

27. The 2d and 16th ordinances, and the 1st of the old or- 
dinances, make it lawful, not only for the subjects of the 
crown, but also for foreigners, to search for mines. The law 
of the Indies, under the title " Discovery of Mines," does not 
make any such particular mention of foreigners ; for their 
residence in those parts being prohibited^ by the municipal 
laws and statutes of the country, unless specially permitted 
under letters of naturalization, they consequently, cannot 
apply themselves to the working of the minerals of that 
country ; on the contrary, our sovereigns have ordained by 



* Law I, Cod. lie tiiB. que sab modo. L. cum vos. Cod. de di 
Antunez, dc donat. lib. 1, pr^l. 2, ^ I, ^ n. I, 10, et per toCum, cum 
■nee, Mcnocliio, MantJca, Gregor. Arias II Mesa, et aliis. 

t Law A, title 13, book 6, cap. 1, Collection of Castile. 

t The whole of title 87, book 9, of the Collection of the Indies. 
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express laws, that those persons who are prohibited from 
goin^ to, or residing in the Indies, shall not be at liberty 
to raise gold, silver or any other metal ;* and the ordinance 
of the viceroy, Don Francisco de Toledo, in Peru,+ which 
makes it lawful for all foreigners to discover and take pos- 
session of mines, to stake them out, and to apply for the 
unappropriated spaces of ground, in the same maimer aa na- 
tural-born subjects, must necessarily he understood to apply 
to those only who have been naturalized by royal grant, and 
not to those otherwise circumstanced. 

S8. As to those foreigners who may have actually applied 
themselves to the working of mines, although it would be 
unjust, not being suspected persons, to deprive them of pro- 
perty upon which they have laid out their money, with bene- 
ficial effect to the public, yet it would be proper to com- 
pel them to sell their mines at a reasonable price, and then to 
send them out of the country. And this is the object of the 
law in directing that justice be done,| with reference to 
which, all such circumstances ought to be taken into the 
account, as the auiiifncy may fairly, injustice, have regard 
to. But it is otherwise where such persons, so possessed of 
a mine, which is real property, shall have been established 
for twenty years, or shall be married, or have a family of 
children, or where other circumstances, under which they 
are toleraled by the laws of the Indies, shall enter into the 
case. As to all which matters, Veitia, Sulorzano, Hevia 
Bolaiios and Escalona,^ and the laws above-cited, may be 
referred to. Regard must, however, always be had to the 
just, approved and notorious reasons, for prohibiting fo- 

* Law I, title 10, book ». Lnw 6, title S7, book 9, of the Indies. 

t Ordinance 7. of the viceroy, Don Franci<ico de Toledo, iti the Oazo- 
phil. of Escalona, book 2. p. 3, chap. I, pnge 106, 

t Lan S6, title 27, book 0, Collection of Hit Indies. 

$ Law 10, 13, I&, 10, 33, 37,' same title and book ; see Veitia, Norte de 
la contratacion, lib, I, cap. 31. Solorz. Polit. lib. 3, cap. 6, and de jur. 
Indiar. lib. 3, cap. SO, n. iS. BolaRoi Cur. Pliilipp. part 2, lib. 1, cap. 27. 
Etcaloiia in. hit Gazojihil. lib. I, cap. g]>, page l&G. 
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reignera from all acr.ess lo the Indies, for (he purpose of 
trading, sr of purchasing gold aiid silver.* 

29. Siticetheordiriance renders it lawful for allthe subjects 
of the crown, of what station or condittoti soever, to work 
the mines, it might be inferred that this liberty iii extended to 
the clergy ; and, in fact, several very excellent works have 
been produced on these subjects, by the industry of ecclesi- 
astics, such a^ the teamed works of Barba and Ordonez, f 
on the subject of ores and smelting. And there is no- 
thing indecorous in their acquiring knowledge or skill 
in these matters; but by certain orders of Philip II, and 
Philip IV., an abridgment of which may be found in 
Ihe collection of Don Juan Francisco Montemayor,J it is 
directed, that neither the monks nor the clergy shall be 
allowed to employ themselves in working mines, as being 
indecorous and scandalous, aiid of bad example. And this 
rule is particularly proper, if the parties arc charged with 
the religious superintendence of Indian districts. 

30. Similar rogulatinns are strictly enforced by the law of 
the Indies,^ and Solorzano cites various prohibitory orders, 
grounded on the avarice, cruelty and vexations which pre- 
vail in the management of the mines, under such circum- 
stances ; the only case excepted being that of a clergyman 
becoming entitled to a mine by inheritance, in which case he 
is allowed to work it until he has an opportunity of selling, 
leasing, or disposing of it to advantage.! 

31. The contrary, however, is the common practice in the 



• Law 8, title 27, book 9, of tlie Indies. 

t Don Alvaro Alonso B.irba, (in liis Arte de los Metales) curate of Po- 
losiin Pern. Don Juan Ordonez Monlalvo, prE^byter, and director of the 
miae» of Ihe Marquis du Vallc-Aiueno, in tlie miuing district of el 
Monte, in New Spain, iu his Cartillu, o arte nuevu de beueficiur los me< 
tales de Oro y Plata por A/ogne, printed at Mexico, in Ihe year 17&8, at 
the press of the Bibliotliera Mexicana. See chap. SS, $. 13, n. 65. 

J Monteoiayor, Sumarioa de Cedulas Reales, lib, 5, tit. i, su- 
tnario U. 

§ Law 1, title 19, book 1, Collection of the Indies. 

i Solorz. Polit. lib. S, cap. 19, n. M. 
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Indies, where the clergy, not only work mines on their own 
account, and at their own risk, and pay the dnticB like all 
other persons, without erer havine their mines denounced ; 
but they also occupy themselves in the administration and 
management of the mines of others, in the very face of 
their superiors : relying on the prevalence of the custoni, 
and on the lact« that the busineas being conducted by ser- 
\ant^ has nothing indecorous in it, and is by no means 
against conscience.* 

SS. The council of Lima.^ prohibits curates and incum- 
bonis fn>m working mines (amongst other lucrative occupa* 
tions>^ under pain of excommunication, ijMO yiicfoj mcwr- 
remia : forbidding other ecclesiastics from engaging in actual 
Crude only ; but the council of Mexico.:^ setting forth that 
many curates and incumbents undertook the ministry in the 
Indies^ more from a lust of gain« and in the expectation of 
having the services of the Indians in agriculture or mining, 
than from a desire to guide and enlighten their minds, 
orders^ that no secular or regular curate, shall cultirate 
land within his jurisdiction, nor within the space of ten 
leagues around : not excepting even the land of his own 
patrimony or of the church, if he has an opportunity of let- 
ting it : but that if no person can be found willing to take 



• Cap.Ejioionji. diMincf. SS. Paz, Consoltw y Resoluciones TariatTlieo- 
logioas. rlas5. l,cons. &9. per totara. 

t Aotione 3* cap. 6» Not) no Imios ad niineralia sibi curanda nittere. 

t Lit). 3, tit, :20. *' No clorici, Tel nionachi neg:otiis sscalaribus se immif- 
ooaiit» §. 6. Quia voro miilti curati et beiieAciati Iiidorum, haoc coram 
Misoipiiiiit, magis lucri cupiditato ^ut \idelicet Indi sua colant prsedia, 
aut niiiias o(rodiant\ quam ut ipsi radiam Indorum animas inttmaotj 
ha^c synodiis pnrcipit, ut nullns curatus Indorum, sire ssKuUris, sive 
n-gularis, posxint intra suam jurisdictioneoi, nt*c intra decern lencas io 
(Jus ambitu, pnrdia ^ctiaui si patrimonialia, aut ecclesise fuerint) colere, 
si sint qui ea conducere velint. Quod si conductores minime reperi- 
antur, ea ipsis colere liceat, ctiam per Indos, quos tanieo ad id Folentes 
tantum adhibeant, debitamque cis o|>orum ct laboris mercedcm per- 
solvaut, bonigneque, ct coniiter sc gerant, si secus feceriut, episcopns 
curatos sacculares beueAcio privet ; regularcs autcm, a reginiioe eccle- 
siac amoveat, et voce activa ct pussiva pcrpetuo sus|>endat.'* 
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such land on lease, then he may employ the Indians who are 
so disposed, in cultivating it ; but that no compulsion shall 
be used towards them, and that they shall be paid for their 
labour, and he kindly treated; and that if any such person as 
aforesaid shall act otherwise, the bishop shall deprive him, 
if he be a secular clergyman, of his benefice, and if a regu- 
lar, of his cure, and shall suspend hia right of electing, or 
being elected to any olBce. 

33. From the decision of thi.s council, friar Juan de Paz 
infers, in his Consultasy Resoluciones, that the ecclesiastics" 
and curates of the kingdom of Mexico are at liberty to work 
mines, whether they be church property, part of their own 
patrimony, or newly-discovered mines, subject to two condi- 
tions; first, that they do not compel the Indians to work in 
them against their inclination; and second, that they make 
those who do work, a just compensation for their labour; and 
that be conceives the object the council had in view was, 
that the Indians who might work in the mines should be 
induced so to occupy themselves, by good treatment and 
good pay, and not by contrary means : remarking, that 
where it prohibits the clergy from employing the Indians 
within their jurisdiction in working Iheir mines, except 
under the circumstances above-mentioned, it enforces the 
regulation by threats, not of ecclesiastical censures, and 
the consequent punishment, but of forfeiture of their be- 
nefices. 

34. Agreeably to these rules, we recollect an instance of 
a church mine at Zimapan being let en lease ; but we also 
recollect other instances of church mines being managed 
direct by the curates; and as it is, generally speaking, diffi- 
cult to find persons willing to take such hazardous property 
on lease, there is nothing to prevent the clergy from work- 
ing mines at pleasure. Finally, as the laws of the Indiest 
direct that the councils of Lima and Mexico shall be obeyed, 
and their decrees be enforced, it follows, beyond a doubt, 



* Pie, nbi proxime, 

t Law 7, title S, book I, of the Collfctio 
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that the prohibition from working mines issued against 
curates, under pain of excommunication, by that of Lima, 
and the permission ^iven to them to work mines, subject to 
the aforesaid conditions, by that of Mexico, are, by the 
laws of the Indies, made the standing law of each kingdom 
respectively. 

35. As to (he question, whether the Indians are at liberty 
to work mines, it cannot be matter of surprise that a special 
declaration to that effect,* besides the general one, which 
would of itself have embraced them, should have been 
deemed necessary in our laws of the Indies ; for they were in 
the habit of concealing the veins of silver and gold, to pre- 
vent their being worked, imagining perhaps, that if dis- 
covered they would be taken from them. In order there- 
fore, to induce them to communicate their discoveries, it 
was directed by several orders, that they should be given to 
understand that they were to be entitled to all the mines 
they might discover; and further inducements were, at the 
same time, held out, by the ofTcr of various immunities : for 
instance, the Indian who should discover a considerable mine 
or treasure, was promised exemption from tribute for himself, 
his sons, and his grandsoiis;f and all Indian discoverers of 
mines were authorised to work them in part payment of the 
taxes and tribute imposed on them, and for their own further 
benefit.} And it was also ordered that the rules for ascer- 
taining the boundaries of the mines so to be discovered 
by the Indians, should be the same for them as for the 
Spaniards,^ without distinction. And it is no great matter 
of surprise that it should have been thought necessary to 
frame especial statutes for these wretched Indians, when we 
consider that, originally, permission was not even extended 



• Lan U, title 19, book 4, Collection of tlie InJies. 

t Law 16, EBme title and book. Order directed to Don Martiu Henri- 
que/, viceroy of Mexiio, the S3d of December, 1574, in the revenue office 
of that city. 

1 Montemayor, Sumar. 3, tit. 5, lib. 4. 

{ Law IG, title 19, book 4, CoDevlion of the Iiiities. 
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to the Spaniards to raise gold, silver or other metals, un- 
less by particular licence from the governor. The governors, 
however, in this respect, contravened orders which had been 
before issued, and in so doing they acted prejudicially for 
the interests of the kingdom at large, the revenue, and the 
subject individually. At length, the order of the 9th of 
December, 1526, was issued by the Emperor Charles, upon 
which was founded the law of the Collection,* which gives 
absolute permission to all persons to worJi mines. 

96. It is to be observed, that by an order of the 1st of Sep- 
tember, 1530, it was provided and commanded, that the mines 
of the marquisate of el Valle should be common to all per- 
sons, under the penalty of 100,000 maravedis ; the object of 
which was to prevent its being supposed that the grant of 
towns and people made to the marquess, carried with it the 
right to the mines, which were to be common to all persons, 
in all parts and places.t 

37. Besides the classes of pei*sons above-mentioned, the 
administrators general, and the officers particularised in the 
67th ordinance are prohibited from working mines ; as well 
as the presidents, judges of audiency, alcaldes and fiscals,^ 
and all justices, notaries and sworn clerks, either by them- 
selves or through any other person acting for them, di- 
rectly or indirectly, wholly or in part, under pain of being 
deprived of their offices, and forfeiting their mine or 
mines. And the law of the Indies^ ordains, that the per- 
mission generally given to work mines, shall not be ex- 



* Law 1, same title and book, which was taken from the order di- 
rected to Hernan Cortes, the resident judge, dated 9th of November, 
1526, and given by Don Vasco de Puga, fol. 12, of his Provisiones, Cedu- 
lai y Instnicciones ^ ** And you prohibit and forbid it and give no licence, 
except to soch persons as you please, &c.** The law and the order differ 
only in the date, but are the same in substance. 

f This order is in our MS. index to the book of orders of the city of 
Mexico, which was preserved from the conflagration mentioned in a note 
to chap. 3, H. S3. 

I Law 60, title 16, book 2, Collection of the Indies. 

{ Law 1, title 19, book 4, Collection of the Indies. 
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tended to the ministers, governors, mayors, chief op deputy 
alcaldes, lawyers, ordinary alcaldes and notaries attending 
at the mines, nor to any other person specially prohibited. 
And by three other laws,* the chief alcaldes are prohibited 
from purchasing ores or silver, and also from dealing with 
the miners, under colour of any contract of supply, or other 
pretence ; and they, as well as the notaries attending at the 
mines, are prohibited from entering into partnership with 
the mine owners, under the penalty of forfeiting their 
mines and being deprived of their ofhces. All hired ser- 
vants also are prohibited, which will be seen in the proper 
place, when we come to treat of the registering of mines 
by servants on the part of their masters. f 

SECTION I. 

T^e working of quicksilver mines was at first permitted in 
New Spain, but was subsequently in several instances 
prohibited, it having been made unlawful to sell quick- 
silver in Neiv Spain^ except suck as is remitted and dis- 
tributed on the account of the crown. 

3B. The supreme right and authority in and over the 
mines, vested in and exercised by the crown, cannot be bet- 
ter illustrated than by giving an account of the mines of 
quicksilver, and of the manner in which that metal is sold 
and distributed. By our new ordinances, and by orders of 
the 19th of June, 15G8, and the 19th of January, 1609, upon 
which the corresponding laws of the Collection of the 
Indies are founded,^ permission was given, not only to raiae 
gold, silver and other metals, generally, but likewise quick- 
silver in particular, and all possible activity was recom- 
mended in promoting the discovery and working of the 
mines of thai metal, the viceroys, the audiencies and gover- 
oora, being directed to extend to the discoverers, every ad- 

■ Lam 1,2 and 3, (iile 91, book 4, Cotlectionof the Indies. 

t Chap. 13, numb. I and 2. 

I t.ansS and i, title 19, book 4, Collection of the Indies. 
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vantage thai might seem reaeoiiable ; provided, as is ex- 
pressed iu the aliovc order of the IdthofJune, 1568, that the 
tntereals of other parties should not be prejudiced, and that 
the duty of a fifth part should be paid in pure and cleaa 
quicJoilver," 

39. We are not informed, nor have we with all our 
industry beeo able to aicertain, from any of the curious 
histories and accounts of the mining districts of the In- 
dies, or from any of the official reports or orders, whether 
any quicksilver mines were worked in New Spain during 
the period immediately subseqirent to its discovery ;t but 
the probability is that none such were worked, and that 
even the existence of the metal was unknown. And this 
we infer from its great scarcity at that time, it being some- 
times procured from the celebrated mines of (juancavelica 
in Peru, sometimes from those of el Almaden in Spain, 
sometimes from Germany, and sometimes again from China, 
by way of Acapulco. But three instances have occurred, 
during the present century, of private persons having pro- 
posed to work mines of quicksilver, and of orders having 
thereupon been issued to close the mines, which orders, in 
two of the instances, were expressly approved by the king. 

40. The fir^t instance is recorded in the recital of an 
order, dated at San Lorenzo, the 5th of July, 1718, and 
countersigned by Don Andres de Corobarrutia y Zupide, 
and which runs as follows : " To my viceroy and president, 
" and the judges of my audiency of the city of Mexico, in 
" the province of New Spain. By a dispatch of even date 
" herewith, I have been pleased to give my commission and 



■ This and other orders ttated by us, are compikd cnlire by Monle- 
■nayor, in his 5th hook, title 6, concerning quicksilver and the collection 
ofthe iloliei thereon, to which we refer. 

t Don Joseph Villa-Senor, Thealr. Americ torn. 1, cap. 49, relates, 
that the mining district nf San Oregorio, in the jurisdiction of Acaeu- 
chillan, orTetcla del rio, had been worked on his majesty's account for 
quicksilver and copper, and tliat it was in his lime gone to decay. And 
that there were veins of quicksilver also iu Halchicapa, but it does not 
appear when they were worked. 
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" ingtructions to Don Juan Joseph de Veilia, to take cer- 
" tain measures for stopping up and preventing the working 
'^ of the minca or veins of quicksilver discovered in the 
"jurisdiction of the city of Quernavaca; in which matter, 
" and in all that concerns the business of distributing the 
" quicksilver for that kingdom, uhich I have entrusted to 
" his care, he is to proceed and act independently and ex- 
" cluaiveljofyou my viceroy, and you, the judges of my said 
" audiency ; and you are not under any pretext tn interfere 
'* by taking cognizance of this matter, or any part thereof, 
" of which 1 have thought proper to advise and instruct you, 
" as I hereby do, for your government, and that you may not 
" put any hindrance or impediment in his way, forewarning 
" you, that any proceedings you may take in contravention 
" of this order, will incur my displeasure, and will induce 
" me to take the severest measures against you ; and I desire 
" you, on the contrary, to shew him any favour or assistance 
*' that he may require of you, or that may be necessary for 
" executing and carrying into full effect the matters afore- 
" said; and you shall give me an account of the receipt and 
" execution of this order, through the ofRce of my general 
"superintendent of quicksilver, the first opportunity that 
*' may offer."* 

41. The second instance is recorded in another royal 
order, dated the 24th of November, 17^, from which it 
appears, that Don Pedro Manzano having discovered two 
quicksilver mines, in the jurisdiction of the Sierra de Finos, 
in the district of the audiency of Guadalaxara; one of 
which was in the Cerro del Carro, and the other in the Cerro 
del Ficacho, he reported the same to the judge, charged 
with the exclusive cognizance of all affairs relating to 
quicksilver, who ordered that the works should be 
stopped, as being prejudicial to the mines of el Almaden, 
and as likely to give occasion for fraud: and the king, being 
advised of these proceedings, was pleased to approve the 



ir MS. of orders, 
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prohibition so issued. And this is related by Don Mathias 
de la Mota, in his history of New Galicia.* 

42. The third instance occurred in the year 1745, whilst 
Colonel Don Fermin de Echevers was president of the 
royal audiency of Guadalaxara. Another quicksilver mine 
was this year discovered in the Cerro del Carro, information 
whereof being given to the Marquess de Altamira, superin* 
tendent of quicksilver, and judge of the royal audiency of 
Mexico, he ordered that the works should be stopped. The 
order is extant in the office of the superintendent of quick- 
silver, and at Guadalaxara. 

43. These three instances demonstrate that the working 
of quicksilver mines in New Spain, has been prohibited by 
the crown, because the quicksilver from the mines of el Al- 
maden is distributed on account of the revenue ; but it 
appears, nevertheless, that there are such mines at Querna- 
vaca, in the kingdom of New Spain, and in the Sierra de 
Pinos, in the kingdom of New Galicia; and some are of 
opinion that quicksilver is to be found at la Pimeria, and 
that the Indians used to describe a lake of this metal, which 
must be something like la Gran Quivira in New Spain, or 
el Dorado in Peru. 

44. The grounds of this prohibition are stated in several 
orders. The first of these was issued by the Princess Re- 
gent, and is dated at Yalladolid, the 4th of March, 1559, 
and directed to the royal officers, and runs thus: — ^^To 
^' our officers of New Spain. Having considered what you, 
^^ and our viceroy of that country have written to us, con- 
^' cerning the great necessity which exists for sending a 
^^ quantity of quicksilver thither, for reducing the silver 
^^ raised from the mines of New Spain aforesaid, and con- 
^^ cerning the great advantages that would follow from our 
^^ sending it thither to be sold by our officers; by which 
^^ means, over and above the great benefit that would be 
'' conferred on the inhabitants of the country aforesaid, we 
^^ ourselves should derive great advantage, and might 

* Mota, Historia de la Galicia, MS. cap. 62, n. fin. 
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" iQBke a profit on the said quicksilver, of twice what it 
" coats here; we have provided, that all the quicksilver that 
" is raised, and that may henceforth be raised, from the 
" mines of el Almaden, shall be sent to you ; as well as a 
" further quantity, which our factor-general has now pur- 
" chased hy our command, in order that you may sell the 
"same; and our officers of the Casa de Contratacion of 
" Seville will therefore send you the quicksilver aforesaid, 
" by virtue of the order that has been forwarded to ihem; 
" and we have prohibited the sending any quicksilver to the 
" parts aforesaid, unless in our name, and by our command. 
" Wherefore, I command you, that you provide some per- 
'* son at the city of Vera Cruz to receive and forward to you, 
" at the city of Mexico, all the quicksilver that our said 
'^ officers of Seville shall so send to you, and that when and 
" so often as you shall receive it, you shall sell it at the 
"greatest possible profit, and make as much by it as you 
" conveniently may, which we expect from our confidence 
" in your fidelity and care; and our treasurer shall charge 
" you with the money which you may thereby make, and 
" you shall always render us an account of the quantity you 
" receive, and of the price at which it is sold. And, foras- 
" much as the quicksilver costs here, from 55 to 58 ducats per 
*' quintal, you are to take an account thereof and of the freight 
*' and other expenses, of which the said officers of Seville 
'^ will advise you, and to sell it at as much profit as possible. 
" Dated at Val!adolid,lhe4thofMarch,1539.— The Princess. 
" — In the name and by the command of his majesty. — 
" Ochoa de Lujando."* 

45. The second order is dated at the Pardo, the 22d of 
January, 1565,+ and is directed to the viceroy and royal 
officers: II provides and charges, that great care be taken 
to sell the quicksilver at as much profit as possible, having 
regard to its influence on the working of the mines, and on 
the amount of the fifth, levied by (he crown by way of duty. 

■ In our uld MS. ornrdi-rs, Sol. 9S, l]ack ofliie firal {lart. 
* Foi. 117 of laid old (irder% firal part. 
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46. The third order is dated the 3d of June, 1567, and is 
also directed to the royal officers, and after stating, that it 
bad been ordained by divers laws and edicts, that no quick- 
silver should be sent to New Spain, except by licence and 
permisiiion of the king, and that a great quantity had been 
carried over in the late convoys without such licence, and 
that a further quantity might probably be going over by 
that year's convoy ; it directed them to investigate and as- 
certain the fact, either personally, or through some one of 
(rust, and if they should find any, to set it apart, and to re- 
port from whom and to whom it was being conveyed, that 
proper measures might be taken accordingly, on account of 
the great loss to the revenue from such proceedings.* 

47. Upon these and several other orders, is founded the 
law of the Collection of the Indies, + which commands, that 
there shall be no trading in quicksilver, except on account 
of the revenue, and that all quicksilver shipped on any other 
account shall be forfeited, together with double the value, 
one third to go to the informer, and two thirds to the ex- 
chequer; and the merchants and miners are forbidden to 
retail even what has been distributed to them on account of 
the revenue. 

48. From all which it is to be inferred that the principal 
reasons for maintaining this prohibition are, first, that the 
taking it off would involve the crown and the revenue 
in great loss, whilst under the present system, the quick- 
silver department produces a considerable profit. 

49. Second, that as great expense is incurred at the mines 
of el Almaden, in the slow and tedious process of reducing 
this mineral (as appears from the ordinances of those mines, 
dated the 31st of January, 1735), it is not to be endured 
that any person should trade in it, except under a licence 
from the crown. 

50. Third, that it has the effect, not only of preventing 
the frauds that would attend the wholesale and retail trade 



* Fol. IS3, or said old orders, part 1st. 
t Law 1, title S3, books. 
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in quicksilver, but also of circumscribing the opportunities 
of wi til holding the silver from being stamped ; for if the 
miners had other means of procuring quickiilver, distinct 
from the supply furnished by the crown, they might dispose 
of their silver clandestinely, to the great diminution of the 
tenths and other crown dues. 

51. These considerations led to another royal order, dated 
at Aranjuez, the 8th of May, 1572, and countersigned by 
Antonio de Erasso, and which prohibited selling quicksilver 
to the merchants for the purpose of resale, even though it 
were in the tirst instance shipped by the king, and distributed 
on his account. This order was also one of those upon 
which was founded the law of the Indi«w, cited above, di- 
recting that the quicksilver should be forfeited, with double 
its value, and ordering further discretionary penalties, to be 
regulated by the particular circumstances of the case. The 
reasons for this order appear upon the face of it, and it runs 
thus; — "To Don Martin Enriquez, our viceroy, governor 
" and captain-general of New Spain, and president of our 
" royal autliency thereof. Know, that both from what yOti 
" and our officers of the country aforesaid have at divers 
" times written to us, and from the relation, petition and 
*' earnest request of the miners of that country, and of the 
" province of New Galicia, concerning the sale of the 
" quicksilver shipped to the said country, on our account, 
" and from the provinces of Peru, we are advised of the dis- 
" advantages that attend the system now followed in the 
*' sale thereof, as well as of the poverty of the miners, the 
" low standard of the ores worked, the consequent diminu- 
"' tion in the quantity of silver reduced, and the prejudicial 
" effects that attach upon the miners themselves, upon the 
" tenth duty, and upon the trade and commerce of that 
'* country in general, from the miners having to obtain the 
*' quicksilver at second-hand from the merchants; and wo 
" are also aware of the other inconveniences that you have 
" reported and represented to us in regard to this subject. 
" Upon consideration whereof, and of other representations 
*' made to us here, and seeing that we desire to promote the 
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" iuterests of the country aforesaid, and to lend every aid to 
" the said miners, we have commanded that some remedy 
" against tbe^e evils should be looked for and considered of; 
" and that tvhich at present appears to us the most practi- 
" cahle and proper ii^, that all the quicksilver that is coii- 
" veyed to the country aforesaid, both from these kingdoms, 
" on our own account, and from the provinces of Peru, 
" should be deposited in our stores in the country aforesaid; 
" that a list jihould be made of all the miners in your go- 
" vernment of New Spain aforesaid, and in that of New 
" Galicia, and that one moiety of such quicksilver should 
'^ he distributed to them on credit, in such manner that the 
" proceeds thereof may be returned to this kingdom by the 
'^ same convoy by which it is carried out; and that the other 
" moiety should also be disposed of in like manner, but so 
'' that the proceeds thereof may be returned by the next 
" convoy, good security being taken for the same; and that 
" the price to be given for the quicksilver aforesaid should 
'^ be fixed by you and our oflicers of the said country afore- 
" said, and should be such as may be most beneficial to our 
'* revenue. Wherefore, I command you to provide for the 
*' observance and fulfilment of the above arrangement, re- 
'* specting the sale of such quicksilver as aforesaid, and for 
" the better carrying the same into effect, you shall, in our 
" name, prohibit every merchant or other person from pur- 
" chasing quicksilver in the country aforesaid for the pur- 
" pose of resale, under the penally of forfeiting the same, 
" and twice the value thereof; inasmuch as we do, for the 
" present, prohibit and forbid such dealings, and we do from 
" this time forth condemn those who shall act to the contrary 
" hereof, in the penalty aforesaid."" 

52. We may hence collect, that it appears, both from the 
reports of the government and from those of the miners of 
New Spain and New Galicia, that it would be very preju- 
dicial to permit the merchants to deal in quicksilver; and 
the reason is, that they would be disposed to furnish it 




to those persons only with whom they might have contracts 
of supply, and would raise the price according to the de- 
mand; so that whatever precaution might be taken for 
binding the suppliers or merchants to return a proper quan- 
tity of silver to be stamped, in proportion to the quicksilver 
furnished them, much silver would remain unreduced; and 
as these parlies would intercept all the profits, the miners 
would be totally ruined. And it follows therefore, that no 
remedy could have been applied, more beneficial to the 
miners, than the plan of distributing the quicksilver at the 
superintendent's office and district stores, by the officers of 
(he crown, at such credit, and upon such security, as may he 
prudent, having regard to the greater or less need of the mi- 
ners, the condition of their mines and reduction works, and the 
character of the purchasers. There are some who lament 
that quicksilver is not sold in small quantities, for the re- 
duction of small parcels of ore; but in this and other mat- 
ters of importance, regard is not to be had to small consi- 
derations: and it must answer better to sell such small 
quantities of ore, (ban to expend more than their value in 
reducing them. 



SECTION II. 

Of the mines of quicksilver which have been discovered in the 
different provinces of New Spain. — 0/ the advantage and 
expediency of working them, as recommended by the laws 
of the Indies. — A particular account of the meeting con- 
vcned by the viceroy. Marquess Casa Fuerte,for the pur- 
pose of considering this important subject. 

53. In stating above, that we have not met with any ac- 
count of mines of quicksilver having been worked in the 
early limes after the discovery of the kingdom of New 
Spain, we are to be understood as referring to the sixteenth 
century, the era of the conquest; but subsequent to that 
period, many instances may be found. 

54. First, some quicksilver mines were discovered in the 
jurisdiction of Chilapa,at sixty leagues distance from Mexico, 
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to ihe southuard.* Don Gonzalo Suarez de San Martin, 
went over in August, 167(i, to explore iheae niines, with a 
master .iniith and master bricklayer, and having set up a 
shed, a house, a smithy and furnaces, he had a part of the 
crest of the vein blasted away on the I4th of October, and 
commenced the works of San Mateo, San Joseph and Santa 
Catalina, all contiguous. He began three adits at a greater 
depth; but the hardness of the ground obliged him tore- 
move half a league farther down, where, finding fair indi- 
cations of success, he drove the work of la Concepcion. 
Here also he found very good ore, in a matrix of white apar, 
and drove a work, which be called los Reyes, and which 
being extended, finally ramified into four different works, 
to three of which he gave the names of San Joseph, Gua- 
dalupe and Nuestra Senora de los Remedies. He sunk 
these works to the depth of 15 eslados.f He then drove an 
adit in a cross direction, and at the distance of 47 varas, cut 
a vein of considerable size. The candles not burning 
freely, he employed six weeks in sinking an air-shaft, for 
respiration, and commenced four works upon a vein of a 
varaX in width, of very compact ore. On the 14th of March, 
1677, the mine of los Reyes was surveyed by three expe- 
rienced miners, who found the depth to be 93 varas; the 
length of the lower level, from end to end, 13 varas; the 
width of the vein in some parts i varas and a half, and 
where narrowest 2 varas; the length of the cross-cut 43 
varas, and the quantity of ore raiaed, about 4000 quintals. 
The same miners, on the 24th of April, 1G77, surveyed the 
air shaft, and found several very good works, the vein a 
vara in width, and the ores richer than in the works of los 
Reyes; and they also found that 500 quintals of ore had 
been raised from the cross-cul. The overseer of the mine, 
who had planned and directed the works of los Reyes, con- 
firmed this report; suggesting further, that it would be ex- 
pedient to carry on the adit 44 varas farther. Several 



• Villa-ScEor, Tliealro Americano, lom. I, pag. I7B, 

t An eslado is T-8<1*.nraCaMnli.iii(>'irA, about sn. 5 ill. English.— rcMii*. 

} A yard S|.Hnish, shout 33 inches English— rran/. 
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KssayB were made of the ores from these works, both in the 
large and small way. Those from San Mateo yielded, by 
the minute assay, l^ ounces of quicksilver per quiataJ, those 
^om Concepcion 2d ounces, those from the cross-cut 26 
ounces. The assays in the large way gave, in one instance, 
three ounces, then one ounce, then two ounces, and finally 
less than an ounce and a half per quintal. Ten targets,* 
eight of them from the cross-cut, and two from San Mateo, 
were sent to Mexico, where an assay was made in the large 
way, upon the result of which 16 quintals of ore gave seven 
pounds and a half of quicksilver. 

56. This information being transmitted to Madrid, the 
king directed it to be laid before his cosmographer, 
father Joseph de Zaragoza, of the society of Jesus, pro- 
fessor of mathematics in the Imperial College, who, after 
investigating (he subject, submitted to his majesty, by 
Iwo reports, dated the 18th of January, J(>77, and the Slh 
of August, 1G78,+ that all the proceedings at the mines 
were stcundum artem, and such as could have been desired. 
That Don Gonzalo Suarez could not have conducted the 
process of reduction with greater care or vigilance, but that 
he had not been fortunate enough to meet h ith a person of 
skill to assist him. That (he mine promised to be rich, and that 
it would be proper to continue the adit 40 varas, as proposed 
by Ihe overseer, it being probable that richer ore would be 
found on reaching moister ground. That even if, contrary to 
expectation, the quality of the ore should not improve, the 
mine would give a great profit; for if the reduction in Ihe 
large way were brought (o bear, (hen, even allowing for 
the loss of a third part of their metallic contents, the ores 
would yield one pound of quicksilver per quintal, which 

• A cnrg* ii 300 lb>. 

t We hare have seen these two report! in the library of the ImperinI 
College, at Madrid, in a volume entitled Papelet Diversos, No. 92, 
ftmongtt various paper* eollected by fnlher Joseph de Zaragoza, a pcr- 
*on of indefatigable industry, a» appears from the printed works and 
manntcnpti there preserved. But we have nowhere met with the orders 
made thereupon, to look Tor which would be to seek for nodum in tcirpa, 
a> we have learned from our esperience in searching fir other papers. 
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was equal (o the proportion ^iven by theoreaof el Almndcn. 
Aod that witb 23 furnaces, M quintals of quicksilver might 
be reduced weekly, or ^1)00 annually, much to the improve- 
ment of the revenue; particularly as these mines, unlike those 
of el Alinaden, were free from water. That it would there- 
fore be proper to devote particular attention to the process of 
reduction in the large way; and that as it might be presumed 
that there was some fault in the construction of the fur- 
naces, or in the method of reduction, it would be desirable 
to send a full account of the process, and very exact plans 
of the furnaces in use at el Almaden. Such an account and 
plans he offered to his majesty, with explanations rendering 
them perfectly intelligible. And he further recommended, 
that if they should not be found suRicicnt, a master builder 
and master smelter should be sent from elAImadcn to con- 
duct the operation. He submitted that thanks should be ren- 
dered to the licentiate Suarez for the great trouble he had 
taken, but that as he had not succeeded, the viceroy should 
be advised to commit the mine in charge to some competent 
person, or,9uch a person not being found, then to work it on 
his majesty's account. 

50. The second instance was during the viceroyalty of the 
Duke do la Conquista, who, in ihe year 1740, commissioned 
Don Philip Cayelano de Medina, an alderman of Mexico, and 
proprietor of the estate in which the Cerros el Carro and 
el Picacho were situated, and Don Gregorio de Olloqui, an 
inhabitant of San Luis Potosi, to inspect some quicksilver 
mines in the aforesaid Cerros, which, according to Don 
Mathias de la Mota,* are in the jurisdiction of the Sierra 
de Pinos, in the kingdom of New Galicia. The result of 
this commission has not become known, either because a 
supply of quicksilver having been brought over from Spain, 
the demand became less urgent, or because of the death of 
the viceroy, which occurred within a few days after, or be- 
cause the proprietors of land find the establishment of a 
mining settlement inconvenient to them, or possibly, because 



• Mota, MS. History of New GalicU, < 
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no provision was made for the expenses of carrying on the 
works." 

57. The third instance is that stated Bbove,+ as having 
occurred in respect to these very mines of el Carro and ei 
Picacho, in the year 1745, when the working of a newly- 
discovered mine of quicksilver was taken up by Don Fer- 
min de Echevers, the president of Giiadalaxara. On this 
occasion, we know from very good authority, that the 
vein was found to be rich, abundant and eai^ily worked, and 
equal to thesupply of the whole kingdom of New Spain; and 
also, that upon theresiilt of the reduction of some of the ore, 
conducted under the president's orders, (he cost of the quick- 
silver amounted to no more than 2S or ^23 dollars per quintal. 
We may judge therefore how much it would be for the inte- 
rests of the revenue and the mining department, that the 
working of so rich a vein as this should be resumed. 

58. The fourth instance we shall mention, occurred in the 
year 1743, early in the viceroyalty of Count Fuenclara, by 
whose order doctor Pedro Malo de Villavicencio, senior 
judge of the royal audiency (who had held the oflice of cap- 
tain-general during the vacancy which arose upon the death 
of the Duke de la Conquista, and during which time the 
government was administered by that audiency), set out for 
the purpose of exploring some other quicksilver mines near 
Temascaltepec, the ores of which had been subjected to 
several experiments and assays at Mexico, by Don Manuel 
de Villegas Puente, factor of the royal stores, who now 
accompanied the senior judge; but their investigations 



■ iVo(« — Thene conjectures are now needless; ror,»i[ice this work nent 
to pre«, we have found a certificate rromllieoRireoftliCBrcretary of quick. 
■iUer at Mexico, referring to the reports of the comniisiioDers, which 
state that the oresof the mine of San Miguel, iu el Carro, and of the olher 
■nine, in el Picacho, had been aaaayeil between llie 13th of March and 
the 16th of May, 1741, and asreitained to be poor. And the reason of 
their having been made out to be richer in 1746, must either have been 
that a better vein had been diicorered, or thni the assays had been belter 
conducted. 

t Vide snp. n. 4S. 
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fHiled of any Iteuelicial result, and it appears that nothing 
but urn^ent necessity wili ever induce the government to 
sanction the laws permitting mines of quicksilver to be 
worked, like those ofsilver, gold or any other metal. 

59. Yet, as it is evident that there are within this king- 
dom, mines of quicksilver, which the crown might at any 
moment order to be worked, nothing is easier than to de- 
monstrate the expediency of adopting the same plan here, 
which has succeeded so well in the famous mines of Guan- 
cavrlica in Peru.* For, first, whenever the supply of quick- 
silver fails, as has happened times without number, cither 
in consequence of war, of losses at aoa, or of the delay 
attendant upon procuring it from such a distance, the re- 
duction of the ore in the amalgamation works is brought to 
a stand, the revenue is thrown into arrear, the whole king- 
dom suffers, the working of the mines is interfered with, and 
trade receives a check. By sotting the quicksilver mines at 
work, all or most of these evils would be remedied, facilities 
would be afforded for reducing the silver in an expeditious 
manner, and the amount of the tenths, the one per ceut. and 
the coinage duty would be augmented. 

60. Second, if this metat, which collects and revives the 
gold and silver in the ore, can be procured within the king- 
dom, with equal or greater advantage than from the mines 
of el Almaden, we must consider it a matter of reason and 
justice, nay more, an imperative duty, not to expose so im- 
portant an operation as the reduction of the ores of this 
kingdom, to the risk of sending (o Spain, Lima or Manilla, 
for a requisite which the continent of North America can 
itself supply. And by producing this article at home, the 
loss suffered by its escaping during the passage, which expe- 
rience shews to be very considerable, would be saved. 

61. Third, under this plan, the working of the mines of 
el Almaden might still be continued with advantage, and 
the produce might either be shipped to New Spain, as 
hitherto, or disposed of for other purposes in Europe. And 



• Sulorz. Polit. lib. 6, cap. S, 
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there ia nothing in the objection, that this plan migbt 
finally lead to the relinquishment of the mines of el Al- 
maden, as such a step would never be taken unless it clearly 
appeared, that the quicksilver mines of New Spain could be 
worked at less expense and to a greater profit, than those of 
el Almaden, avoiding, at the same time, the risks of trans- 
port. 

69. And it is particularly worthy of notice, that the vice- 
roy, Marquess de Casa Fuerte, having been directed by a 
royal order of the 28th of April, 1797, to convene meetings 
to consider of the best means of improt ing the revenue, and 
several such meetings having been held in consequence, the 
object of one of them was, to take into consideration the ad- 
vantages that might be derived from working the quick- 
silver mines in the districts of Quernavaca and Guautla de 
Amilpas. At this meeting, the ministers and other persons 
of known character and ability, in the court of Mexico, 
assembled, in the presence of the viceroy; and as their 
report, independent of the interest of the subject, is in itself 
worthy of being laid before the public, we have thougbt it 
as well to set it forth verbatim. It shews the benefits that 
would flow from the adoption of this important measure, in 
favour of which it adduces the most substantial arguments, 
overturning the principles upon which the counsellor Don 
Juan Joseph de Veilia proceeded in stopping up the mines 
of Guautla.* The opinion of the meeting is thus expressed : 
" At the city of Mexico, the 2d of December, 1T27. At the 
'* meeting held this day, for the purpose of devising means 
" for augmenting and economising the revenue, and which 
*' consisted, according to his majesty's desire, of such of the 
" ministers and other able persons, as his excellency the 
" Marquess de Casa Fuerte, viceroy, governor and captain- 
" general of this kingdom of New Spain, and president 
" of the royal audiency thereof, has been pleased to con- 
" vene: Present — his excellency the viceroy, Seiiors Don 
" Juan de Oiivan Rebolledo, auditor-general of war; Don 
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*' Juan Picado PachMo, judge of the state of ci Val!e ; and 
" Doctor Pedro Malo de Villavicencio, of the order of Cala- 
" trava, members of his majesty's council, and judges of 
" this royal audiency; Seaor Don Prudencio Antonio de 
" Palacios, fiscal thereof; Seiior Den Isidro Pardo de 
" Naxera, of the order of Santiago, accountant of the royal 
" tribunal of accounts; Don Joseph do Osaela, treasurer of 
" the royal factory at Mexico; Don Gaspar Madrazo de la 
" Escalera, mayor of this most noble city; the Count del 
" Fresno de la Fuente, of the order of Santiago, and Don 
** Joseph Davalos y Espinosa, knight of that order, alder- 
" men of the said city; Don Miguel de Amazorrain, prior 
" of the royal tribunal of commerce ; and Don Juan Rubin 
" de Celis, of the order of Santiago, colonel of the regi- 
" ment of commerce. — We have conferred upon the question 
*' discussed at the former meetings, and reserved for parti- 
" cular consideration at the present, whether it would be 
" proper that the quicksilver mines, found and discovered in 
" the districts of Quernavaca and Guautla de Amilpas, and 
" any other mines of quicksilver that may be discovered, 
" should be worked. And we have taken into considera- 
" tion : — First, the 1st, 3d, and particularly the 4lh law, 
" title !9, book 4, of the Collection of the Indies, the latter 
'* of which runs thus: ' We charge our viceroys, audiencies 
"■ ' and governors, to promote, with all possible zeal, the in- 
" 'vestigation and working of any mines of quicksilver 
** * which may be known to exist in any part of the Indies ; 
" ' and to grant to those who shall discover and work them, 
" ' such immunities as they may think reasonable, obyerving, 
" ' that they are by no means to assign to such persons any 
'' ' relaysof Indians for the purpose of working such mines,' — 
" Second, the 21st law, title 15, book G, of the same Collec- 
" tion, which says, ' Experience has shewn that the ores of 
" ' silver cannot he reduced h ithout quicksilver, and that it 
" ' is most expedient that the working of the mines of that 
" ' metal should be promoted. And since this object cannot 
" 'be effected except through the indutitry and labour of the 
" ' Indians, we command the viceroys to cause them to set- 
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" * tie round these mines ; and we ordain, that with respect 
"'to the freedom of action, kind treatment, and pay of 
" ' the Indians who shall work in the quicksilver mines, 
" ' and in the reduction of the ores of that metal, the same 
" ' rules shall be observed as in regard to the mines of other 
"'metals, and the reduction of their ores." — Third, the 
" doctrine of Seuor Solorzauo, illustrated by the orders 
*' cited in his Politica, lib. G, cap. 2, where he considers the 
" subject of quicksilver mines, and states that they are 
"allowed to be worked upon condition of rendering to 
" the crown the fifth part of the produce in pure quick- 
" silver, and of depositing the whole produce of quicksilver 
*' in the royal stores at the end of every week, to be paid 
" for by the officers of the crown at a fixed rate (at that 
" time 40 dollars) per quintal ; where also he dwells upon 
" the declaration of the royal order of the year 1618: ' That 
" ' the failure of the quicksilver mines would put a stop to 
" ' the working of the ores, on which the prosperity of both 
*' ' kingdoms depends,' and where again he expresses his 
" concurrence in the opinion of Mayolo, that quicksilver ia 
" a substance of such rare occurrence throughout the globe, 
" that there are no mines of Ihis metal of any extent but 
" thoae of Carinthia in Germany, of el Almaden in Spain, and 
" of Guancavelica in Peru ; and where, finally, he illustrates 
" the subject by reference to Pliny, who, speaking of the 
" quicksilver brought from Spain to Rome, to the amount 
" of 10,000 pounds annually, for the purpose of making 
" vermilion, treats it as a source of very great riches 
" to that empire. — Fourth, the arguments of Escalona, 
" in his Gazophilacio Lathio-Hispariico, in favour of work- 
" ing and reducing the ores of quicksilver, as tending to 
" improve the revenue; and his statement that the crown 
" has always thought fit to retain to itself the right of pro- 
" perty in this mineral, on account of its great importance, 
'' and to part with the usufruct thereof only, for the term 
" of SO years, subject to the conditions previously set forth, 
" and to the express condition that at the end of that time, 
'* the mines are to revert to the crown, and to be again 
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" leased out in the manner directed by the king iit his royal 
" orders; and likewise the npiniun he expresses, that these 
" mines of quicksilver are superior to those of gold and 
" silver, the property of which the crown has parted with, 
'* subject to the duties of (he fifth and the one and a half 
" per cent., while it has never parted with the property of 
" the mines of quicksilver, which it has always retained and 
" does stilt retain to itself; the agency of this metal, in re- 
*' viving and collecting (he other metals, rendering it more 
" important to the treastuy than any of them, even the 
" richest, and its effect being to bring in the more valuable 
" metals to the treasury, through the medium of the fiftha, 
'' tenths, coinage dues and ether imposts, levied in the 
" due propor(ions assigned by law. — Fifth, the testimony 
" afibrded by the proceedings in certain sui(s, agitated be- 
" fore the supreme government of this place, in respect of 
" the discovery of the quicksilver mine at Quernnvaca, by 
" Don Antonio Gonzalez de Figueroa, Doctor Juan Bau- 
" tista Procopio, and Don Joseph Patino, wherein his cx- 
" cellency the Marquess de Valero, under the advice of the 
" fiscal, and the recommendation of the royal council, or- 
" dercd, by a decree dated the 22d of June, 1717, that the 
" working of this quicksilver mine should be continued, and 
" that a person should be appointed lo overlook the raising 
*' and reduction of the quicksilver, and to see that the 
" whole of it was duly sent to the royal factory at Mexico, 
" or to the factory of Seiior Don Juan Joseph de Veitia, to 
** be paid for at the regular price, and to be deposited 
" there for the purpose of distribution among the mines 
" and mine owners, in the event of the supply from el 
" Almaden failing; the ground of the order being, that it 
'^ was of great importance to the revenue, that the kingdom 
"should be abundantly supplied with quicksilver, for re- 
" ducing the ores of silver. — Sixth, The royal order of the 
" 5th of June, 17IS, directed to bis excellency the viceroy, 
" the president and the judges of this audiency, and wherein 
" bis majesty states that he had, by an order of the same 
"date, given dirertions to Senor Veitia to take measures to 
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" stop up the quicksilver mines discovered at Qiternavaca, and 
" that that officer was to act in that, as well as every other 
'* matter connected with the office of administrator of quick- 
" silver, independently and exclusively of this royal court- — 
" And, seventh, the royal order, directed to Seiior Veitia, 
*' and referred to in the preceding, and which sets forth, 
" that, upon a consideration of Seiior Voitia's letter of the 
" 15lh of July, 1717, giving an account of the discovery of 
" the above mine, and of the order his excellency the Mar- 
*' quess de Valero, under the advice of the fiscal, had 
" issued, without sufficiently considering the extent to 
" which the interests of the crown would be prejudiced by 
" allowing the above-mentioned quicksilver mine to be 
" worked, and notwithstanding that Seiior Veitia himself 
*' bad, from the connexion of this matter with his office of 
'* administrator of quicksilver, advised his excellency the 
" viceroy that consequences of the above nature might be 
" apprehended, and that this measure would probably give 
" occasion, not only to the illicit concealment of quicksilver, 
" according to the practice in the mines of Guancavelica tn 
" Peru, but also to the abandonment of the works at the 
" mines of el Almaden, which were sufficiently abundant in 
" themselves to supply both kingdoms, his majesty, after 
" hearing the fiscal, was pleased to direct Seiior Veitia to 
" cause the quicksilver veins at Quernavaca to be stopped 
" up and rendered unfit for work. But though we have 
" great respect for these orders, and have weighed the argu- 
" ments in their favour with all the decorum, respect and 
*' deliberation due to the source from which they have 
** issued, yet upon comparing these arguments, with those 
" in favour of the royal laws above-cited, we cannot avoid 
" coming to the conclusion, that the former, though power- 
" ful, are far less so than the latter, and that the two being 
** at variance, the laws ought rather to be observed than the 
"orders, and that for the following reasons: — First, be- 
" cause, if, according to the opinion of the most illustrious 
" St. Isidore, the honour of Spain, and who has been cano- 
" nised by the church, a law, to have force u such, ought 
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** to be honourable, jtiat, practicable, suited to the time and 
" place, necessary, useful, and evidently framed, not for llie 
" advantage of individuals, but for the common benefit; it 
" is evident that those laws of the Indies which direct the 
" viceroys, audiencies and governors, to promote with all 
" possible zeal the working of any quicksilver mines that 
" may be discovered in the Indies, and to grant to those 
" who shall discover and work them, such immunities in re- 
" turn for their trouble as may be reasonable, are laws 
" which ou^ht to be observed. For they are honourable, 
"just and practicable; they are adapted to the circum- 
" stances of this country, where mines of silver and gold are 
*' worked, and to those of the present time, when quicksilver 
" is almost wholly wanting, though indeed it is scarcely 
" ever to lie procured sufficiently cheap to make it answer 
" to reduce the poorer ores; again, those laws are necessary, 
" as tending to promote the discovery of mines of quick- 
" silver in this kingdom, that metal being required to faci- 
" litate the separation of the silver and gold from the ore, 
" which, as the other law above-cited expressly states, can- 
" not be done without quicksilver; they are useful and tend 
*' to the common good of the subject and the sovereign, for 
" proof of which we refer to the immense treasures the 
" whole world enjoys and has enjoyed for several centuries, 
" all raised from the rich mines of America. Why, then, 
" should these laws, bo just, so expedient and 80 favourable 
" to the prosperity of the kingdom, be neglected? and why, 
" on the other hand, should these orders, which enforce the 
" contrary, be obeyed? — Second, the moment these laws of 
" the Indies were established, promulgated and accepted, 
" the subject acquired a substantial right to the advantages 
" that might flow from his observance of them, and the 
" prince their author acquired, in return, a right to the 
"benefits he might derive from enforcing them; and once 
" in possession of these rights, neither prince nor subject 
" can be stripped of them, so long as the laws remain in 
" force, which, by their powerful sanction, authorise the 
" Utter to appropriate to themselves the quickeilrer which 
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" their diligence may discover and their induatry reduce. — 
" Third, the prince having established and promulgated the 
" law, and the people not having appealed against it within 
" the space of (wo months, bnt having acquiesced in it, the 
" auhject became coiupulsorily bound to obser\e it, and (he 
" legislature was aUo bound in conscience and in Justice to 
" enforce it, and for this powerful reason, urged by theolti- 
*' gists, jurists and politicians, namely, that the prince is 
" always bound to what is honourable, jusi, practicable, 
" expedient, necessary, useful and generally advantageous 
" to his subjects, which are the qualities necessary to con- 
" atitnte a law. For although a prince may have the power 
'* to do any thing, yet he is only authorised in doing what 
"is just; although much is permitted to his power, yet 
" every thing that is permitted is not honourable, decorous, 
" or becoming his crown ; although be can abrogate a law, 
" yet he cannot deprive the subject of his vested right to 
*' the benefits it confers, without good and just ground, or 
" unless for some purpose of greater urgency and necessity, 
" and (ending more directly to the general advantage and 
" prosperity of his subjects, to promote which is the essen- 
" tial object of the princely office. The people then, hav- 
" ing a right to the benefit of this law, and it being just, 
*' expedient, necessary and generally advantageous, both 
" to their interests and those of the crown, that the quick- 
" silver of America should be worked, and the gold and silver 
" ores of that country be reduced, in order that both the 
" people and the treasury (the latter through the medium 
" of the fifth or tenth, the coinage duty of one real and the 
'^ duiy of a real and a half per cent.), may be enriched, and 
" ihey, as well as the treasury, having a vested right and 
" interest in these benefits, it is clear that they cannot be 
" deprived of them without a violation of justice. — Fourth, 
*' these laws having been framed upon the basis of other 
" royal orders referred to in the margin thereof, havinp 
" been issued upon great deliberation and premeditation, 
" having been considered at divers times and by a variety 
" of persons, having been discussed by many great men» 
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* having been pronounced by many difl'erent princes, wilK 
' tbe advice of at least two thirds of the most learned and 
' discreet ofiicers of the supreme council of the Indies, and 
' having been obeyed from the year 152G to the present 
' time, by the numerous subjects of America, and enforced 
' by all the zealous governors and ministers who have 
' filled their different offices in the vieeroyalties and au- 
' (liences of both Americas, with such approved discretion, 
' obedience is clearly due to them, rather than to a single 
' order to the contrary ciTect, not issued through the 
' council, but through the office of the general super- 
' intendent of quicksilver; not by the greater part of 
■' the chief ministers, as the law provides, but by the per- 
' sons appointed to the superintendency; not annulling the 
' adverse law, but leaving it standing, and yet countervail- 
' ing its effect, as well as that of the other laws cited above ; 
■' not founded on formal reports, as required by law, but 
■' merely upon the statements of Seiior Veitia's letter, as 
" appears by the order itself. Shall, then, such an order as 
" this be supported, in defiance of all justice, expediency 
" and necessity, and in opposition to the general advantage 
" of prince and subject, all which are promoted by the law 
" enforcing the working of the quicksilver mines of Ame- 
"ricaf — Fifth, the evil suggested in that letter was, that 
" the working of these mines would be attended by frauds, 
" like those committed at Guancavelica. And shall, then, 
" the possibility that frauds may happen, afford a sufficient 
"motive for suspending the fulfilment of the law? To 
"argue from a fact to a possibility is good, but me ffrM 
" not so. To say there are frauds, therefore there may be 
" frauds, is logical ; but to say there may be frauds, therefore 
" there are frauds, is not so. Now this clearly applies to 
" Senor Veitia's report, stated in the above order, for ho 
" there affirms that there will be frauds, not because there 
" bad been any in the course of the working of the quick- 
" silver mines, and the reduction of their ores, at Querna- 
" vaca, but because there had been such at Guancavelica in 
" Peru. Now, if there had been no frauds at Quernavaca, 
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« what was this to the purpose? And that there had been 
none, is evident from his not reporting any. — Sixth, 
granting even that fraudulent practices might occur, it ia 
DO more than happens at (luancavelica, and yet (he latter 
mines have not been stopped, nor will they be; and for 
this plain reason, that the loss by fraud and underhand 
dealing is so insignificant, when compared with the profit 
made from the quicksilver, as not to be considered worth 
notice.— Seventh, (he working of the quicksilver mines 
of this kingdom, would not have the effect of stopping the 
working of those of el Almaden, for according to the re- 
port of Senor Don Ventura de Pinedo, secretary lof the 
royal council, it is calculated, that supposing 140,000 dol- 
lars, the amount required from the royal consulate of com- 
merce at Mexico, were annually remitted to Seville, for 
the supply of the mines of cl Almaden, from 8000 to 9000 
quintals of quicksilver would be raised annually. Now, 
even granting the supplies to be so promptly furnished, 
that this number of quintals may be raised annually, yet, as 
from 11,000 tolS,00() quintals annually would be required 
to effect the reduction of the whole of the ores, poor as 
well as rich, from all the mines (which was the opinion of 
a meeting of the consulate of commerce, held on the Sdof 
April, 1708), it is evident that from 8000 to 9000 quintals 
must be insufficient for that purpose, and that there ia, 
therefore, an annual deficiency of about 3000 quintals be- 
low the quantity required for the reduction of the whole 
quantity of ores raised. But this amount of 8000 to 
rOOO quintals is liable to still further reduction, in se- 
veral cases, such as that of the produce of quicksilver at 
el Almaden failing, of losses at sea occurring, as in the 
year 1724, or of delay being made in shipping it, as has 
often happened ; under all which circumstances, and many 
others of the like nature, the injuries to the revenues of 
the crown, to the property of its subjects, and to the com- 
mon interests of the monarchy, are general and severe. 
For, if the supply of quicksilver fail, the working of tho 
mines is brought to a stand ; (he ore ia no longer roiaedi 
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" the silver no longer reduced, the royal dutiet; of the one 
" fifth, of the one real for coinage, and of the real and a 
" half per cent, are no longer levied; the mines are forsaken 
" by the workmen, the works and levels fill with water, the 
'* timberins^ falls to decay, the ropesi and other fastenings 
" rot, the roofs fall in, the ladders give way, the footways 
" become choked, the pits fill with rubbish, and finally the 
" mines become crushed, and are utterly destroyed; for the 
" expense of refitting them in such a state would be more 
" than their value. And the reason is this, that the owner 
" of a mine usually pays each workman, whether he 
" work by day or night, four reals of silver per day, be- 
" sides the pepena, or share of the ore dug and raised from 
" the mine by him ; and the miners, overseers and ofB- 
" cers, who manage the mine, are paid in the same 
" way; if therefore the owner be once unable to pay these 
" four reals of silver and the pepena, or supposing him to 
" pay in money and pepena, then, if from the want of quick- 
'* silver for reducing it, the workmen are unable to find a 
'' purchaser for the pepena (which is their principal induce- 
'' ment to work), it is very certain that they will immediately 
" abandon the mine, as making them no adequate return for 
" their labour. For which reasons, and upon the sound 
" arguments stated by the royal council in its recommenda- 
" tory opinion of the Slat of July, 1717, cited above, it is 
" resolved, that his excellency be pleased to advise his ma- 
'* jesty, upon the strength of the documents before cited, that 
" it is most expedient for his service, and would be most pro- 
" fi table to his revenue, (hat the laws of the Indies, ordering 
" that the quicksilver mines be worked, should be enforced; 
" subject, however, to a previous licence from his majesty, 
" oi* from their excellencies the viceroys, and to the rules 
" concerning registry, denouncement, boundaries and other 
"matters, which are prescribed by the royal ordinances: 
" that ail the quicksilver raised should be made over to his 
" majesty at a fixed rate (which it seems may be from 13 to 
" 15 dollars per quintal at Mexico) ; that the fifth part of 
*' the whole produce should be paid to his majesty; that 
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" the grant to the discoverer or denouncer should be for 
" the term of thirty years only, after the expiration of which 
*' time, the quicksilver mine should revest in the crown, and 
*' then either be worked on account of his majesty, or leased 
" for the benefit of the revenue, according to the system 
" pursued in Peru, in regard to the discovery of quicksilver 
" mines. The meeting lieing of opinion, that the bene6t8 
" that would attend the adoption of the above plan, both to 
" the revenues of the crown, the private estate of the aub- 
"ject, and the general interest?) of the kingdom, are noto- 
" rioua. So resolved and signed. — Eleven signatures. — Don 
" Joseph de la Cerda Moran." 

63, From the frame and tenoiir of this report, which is in 
itself a great authority, we may collect how inestimably 
useful, and how urgently necessary quicksilver is, and what 
early benefits would result to the crown and the public, 
from working the rich mines in the places it mentions, and 
particularly those in the Cerro del Carro and the Cerro 
del Picacho, which are both rich and productive. And, as 
it does not appear that the crown has resolved upon the re- 
peal of the laws permitting the working of these ores, in 
so precise a manner as the interests of the subject demand ; 
and there being, further, no account of what steps were 
taken in consequence of the above resolution of the viceroy 
and meeting at Mexico, convened in pursuance of royal 
orders, for the express purpose of improving the revenue 
and benefiting the commonwealth, we will hope that this 
most important subject may be reconsidered. And we can 
hardly doubt that it will be reconsidered, when we reflect 
on the risk and expense that would be avoided by working 
the quicksilver of the kingdom of Mexico, the price of which 
at the city of Mexico, as estimated by the experiencec^and 
zealous ministers at the above-mentioned meeting, would 
not be more than from 13 to 15 dollars per quintal; but 
even supposing it as much as S3 or S3 dollars, which we are 
assured was the cos! of what was reduced by Don Fermin de 
Echevers, president ofGuadalaxara (whose proceedings are 
extant in the audiency of Quadalaxara, and in the office of 
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(be superintendent of quicksilver at Mexico), it would an- 
swer better to the crown (from the risk and expense avoided), 
than to employ that which is procured from the mines of el 
Atmaden, which, »a appears from the orders above-cited, 
costs in Spain from 55 to 58 ducats per quintal, exclusive of 
freight and other expenses." 

64. And although the operation of reduction would at 
first, from its novelty, be attended with rather more ex- 
pense, until experience should suggest improvements and 
means of economising, yet we need not now apprehend any 
failure in the process of reduction, first, from the success 
with which this operation was accomplished at the Cerro 
del Carro and the Cerro del Picacho; and next, because, 
besides the experience that has since been acquired in the 
reduction of oren, and the information given by Solorzanot 
as to the working and reduction of the ores of Guancave- 
lica, — the very best regulations have lately been published 
for the latter mines and for those of el Almaden ; by pur- 
suing which, with such modifications as experience may sug- 
gest and the nature of the ore may require, the greatest 
accuracy, precision and perfection may be hoped for, in the 
reduction of quicksilver in New Spain. 



SECTION III. 

Of the quantity of quicksilver consumed in New Spain, the 
si/stem under ivkich its distribution at the superinten- 
dent's office and district stores is conducted, and the price 
fixed by law. 

65. Having shewn that it is declared unlawful to sell any 
quicksilver but that which is shipped on the account of the 
crown, and that evident benefil, both to the revenue and the 
kingdom at large, would attend the working of the ores of 
quicksilver in these provinces, it is clear that it must be of | 
the utmost importance to keep up a suflicient slock in the ■ 

* Ubi Hup. n. 11. 

t Solorz. lib, 6, Polit. cap. 9. 
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royal stores of New Spain, in (he mining districts of which 
an average quantity of from 5000 to GOOO quintals is distri- 
buted annually. Any deficiency in the amount of this supply 
not onty interferes with the working of*the mines, by put> 
ting a stop to the reduction of the silver, which is highly pre- 
judicial to the crown and the public, but renders it necessary 
to have recourse to Germany, China or Peru, for quicksiU 
ver, as was the case at the end of the last century, when the 
price rose from 8S dollars, 5 tomins, 2 grains, to the enor- 
mous rate of ISO dollars per quintal." And, as necessity 
acknowledges no rules, the miners, on these occasions, wish- 
ing to procure at least a small supply of silver, have re- 
course to smelting, by which means they lose a considerable 
proportion of the produce. And as war and other contin- 
gencies, interfering with the prompt remittance of this 
article, are by no means uncommon, it is highly expedient 
that a large supply should always be laid up in advance in 
that kingdom, whore, according to the opinion of ihe meet- 
ing mentioned in the last section, from U, 000 to 12,000 quin- 
tals might be consumed annually. 

66. We have seen above, that in several instances quick- 
silver mines have been explored, and experiments made 
upon the ores, although, cither in consequence of the arrival 
of a supply from Spain, or from some other cause, the works 
have not been followed up, as appears from the facts al- 
ready stated. t Now, had a supply been kept up beforehand 
in the stores, the injurious consequences of these proceed- 
ings to the revenue and the subject would have been 
prevented. 



* Thii appear! from the answer of Don Jo«ep)i Antonio de Villa- 
BeSor to the Apology, ia oppmition to hia report, in which he held that 
the price of quli^ksllver wa* not tlie reason wliy the mineg yielding poor 
ore* would uut pay the expenies of tvorkiiig) and also fraiii tJie report 
of the royal ofiicera of Mexico, Guadaluxara, Zacatecat, Pacuehii and 
GaanaxDato, iiiierted in Ihe ahovc work, which wa> printed al Mexico, 
at the preu of the nidowof Don Joseph Bernardo de Ho^jal, rn I74S. 

t Vide n. 68 to SB, ubi tup. 
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G7. The distribution of the quicksilver was first placed 
uader the care of ofiicers of the crown, subject to the 
supreme power of the viceroy ; subsequently, however, 
during this century, stores were established at la Puebla, 
under the charge of Don Juan Joseph de Veitia, who was 
entrusted with exclusive jurisdiction on the subject of 
quicksilver. Three other administrators successively oc- 
cupied his office in that city, after which the stores were 
removed to Mexico, and the superintendency confided to a 
minister of that audiency, nominated by his majesty. The 
tnininaf districts in the vicinity are furnished with quicksil- 
ver from this place; the more remote ones are supplied 
from the royal district factories, either for ready money, or 
more commonly, at six months credit, security being given, 
to be approved, if at Mexico, by the superintendent, and if at 
the district stores, by the royal ofHcers. 

68, The calling in and levying of these debts requires 
a combination of great firmness and mildness; and while the 
miner remains solvent, there is more occasion than in any 
other department, for discretion, benignity and patience, so 
as not to drive him to ruin by rigorously proceeding to exe- 
cution. This is the debt which alarms the mine supplier 
and the other creditors of the miner, although it is by no 
means the largest item in the expenses of a mine ; and the 
only plan the supplier can adopt to secure himself against 
it, is, to purchase the quicksilver, to give security for it, and 
to pay the price when due ; for the reduction of the silver, 
which is the object he has in view in furnishing his supplies, 
cannot be accomplished without quicksilver, and his own 
debt, in case of the insolvency of the miner, would be post- 
poned to the claim of the crown. He must therefore look 
upon the price of the quicksilver as the first item in his 
account of supplies. As however, I have said so much else- 
where, on the tact required in this department,* it is suffix 
cient here to remark, that nothing will suffice but the 
greatest discretion in the superintendent, who, like a watch- 



Infra, cap. 81,11. lijio li 
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ful minister, must be guided entirely by circumstances, 
sometimes applyini^ mild measures, and slackening the reins, 
and at other times holding them in tight. The latter courae 
of proceeding we have often seen adopted by the ministers 
of Mexico, who frequently call the crown officers to ac- 
count, urging Iheui to enforce greater precision and vigi- 
lance in the levying of this branch of the revenue, and to look 
more closely into the condition of the mines and reduction 
works, and the circumstances of the mine owner and his 
sureties, thus endeavouring to establish the distribution of 
the quicksilver upon a proper system, and by due precau- 
tion, to prevent the sudden ruin of the debtor and the 
consequent serious injury to the revenue, so otten expe- 
rienced. 

G9. The price ofa quintal of quicksilver, as fixed by law, 
is 60 ducats of Castile, or 83 dollars, 5 tomins, grains of 
the Mexican coinage,* which is certainly very moderate, 
considering the freight, the loss by waste, the risk and the 
other expenses incurred before it can be deposited at 
Mexico. .And we have in fact heard that the Marquess de 
Altamira, a most accurate and diligent minister, in the ma- 
nagement of this and other affairs, advised the crown, when 
superintendent, of the great waste arising from the bad 
packing of the cases and skins, by which means a considera- 
ble quantity was lost during the last war, when this article 
was conveyed by merchant ships; a loss which must be un- 
avoidably increased in the carriage from Vera Cruz to 
Mexico, notwithstanding the precautions so strongly recom- 
mended by the laws.t 

70. At the district stores, the carriage from Mexico is 
charged, in addition to the above price fixed by law. The 
law fixing this price is founded on two orders of the 17th 
of October, 1617, and the 13lh of June, 1627, subsequently 
to which the price, by another order of the year 1652, was 
ordered to be reduced to 55 dollars, k'ss 40 maravedis, which, 
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according to the order, was the price it cost his majestj' at 
Mexico. This latter order was not carried into effect. On the 
other hand, by an order of the year IG73, the price of the 
quintal was raised to 100 dollars; and by a second order of 
the 2Sd of June 1677, it was raised 10 dollars higher, to 
cover an increase in the expenses of reduction.* Finally, 
by an order of the 7ih of September, 1G79, Ibe legal price 
was fixed at 60 ducats, and the former orders were annulled, 
which appears from the last note at the cud of title 23, book 
8, of the Collection of the Indies. 

SECTION IV. 

Of the meeting convened by the viceroy, Marquess de Casa 
Fuerte, in 1727, to consider of the expediency of reducing 
the price of quicksilver. 

71. The desire shewn by the minera and mine suppliers, 
for a reduction in the price of quicksilver, was encouraged 
anii sanctioned by the Marquess de Casa Fnerte, one of the 
most discreet and distinguished of our viceroys, who, after 
taking the sense of one of the meetings which he convened 
to consider of ways and means for improving the revenue, 
reported to the king, that he considered that a reduction in 
the price of quicksilver would be highly conducive to that 
object. The opinion of the meeting is thus expressed : — 
'< At the city of Mexico, the 13th of October 1727, at the 
*' meeting convened this day, by his Majesty's desire, for 
" the purpose of considering of ways and means for im- 
" proving and economising the revenue, and consisting of 
" such of the ministers and other experienced persons, as 
" his excellency the Marquess de Casa Fuerte, viceroy, 
" governor and captain-general of New Spain, and president 
" of the royal audiency thereof, has been pleased to sum- 
" mon. Present — his excellency the viceroy, Senors Don 
" Juan de Olivan Rebolledo, auditor-general of war ; Don 
"Juan Picado Pacheco, judge of the slate of el Valle; 
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" and Doctor Pedro Malo de Villavicencio, of the order 
" ofCalatrava; membersof his majesty's council, and judges 
" of this royal audiency ; Seiior Don Prudencio Antonio 
" Palacios, tiacal of the said audtency; Seaor Don Isldro 
'* Pardo de Naxera, of the order of Santiago, accountant 
" of the royal tribunal of accounts; Don Joseph deOzaeta, 
" treasurer of the royal mint ; Don Gaspar Madrazo Esca- 
" lera, mayor of this most noble city ; Count del Fresno de 
" la Fuentc, of the order of Santiago, and Don Joseph Da- 
'■ valosEspinosa, knight of the same order, aldermen of the 
" said city ; Don Miguel de Aniazorrain, prior of the royal 
" commercial tribunal; and Don Juan Rubin deCelis, of the 
" order of Santiago, colonel of the regiment of commerce. 
" We have considered the question, whether Jt would be 
" proper to lower the price of quicksilver, with a view to 
*' increase the consumption of that metal, and lo augment 
" the return of silver in a corresponding degree, so as to 
" produce a great and beneficial increase in the amount of 
" the royal duties ; and, further, whether it would be ex- 
" pedient to work the quicksilver mines in the territory of 
" Quernavaca, IS leagues from Mexico, and in that of 
" Guautia, SO leagues from this city; which question was 
" discussed at the former meeting, and was reserved for fur- 
"■ ther investigation and consideration at the present meeting. 
" And as to the first point we have considered as follows ; — 
" 1st. The 8th law of title 23, book 8, of the Collection 
" of the Indies, wherein his majesty Philip IV. thus ex- 
" presses himself, ' The miners of New Spain are charged 
" ' GO ducats for the quintal of quicksilver at Mexico, which 
" ' is deemed a moderate price, considering the freight, the 
" ' loss by waste, the risk, and the other expenses of c 
" ' veying it lo Mexico.' 

" Sd. The note at the end of that title, where it is said, 
" ' That it was directed, by an order of the 7lh of Septem- 
" ' her, 1679, that the quicksilver should be distributed to the 
" ' miners of New Spain at 00 ducats per quintal, and that 
'^ ' notwithstanding the previous orders, the distribution of 
" ' it should be entrusted lo the viceroy.' 
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*' 3d, The certificale of the accountant Don Francisco Zu- 
" pide, by which it appears, that from the year 1612 to the year 
" 161S, the quicksilver was di3tril)uted at the rate of 60 du- 
'' catsofCastile per quintal; and thalthe then consumption of 
" quicksilver at Zacatecas varied from 1 180 to "^330 quintals, 
" whilst the quantity of quicksilver distributed, during the 
" last two years, in which Don Juan Joseph de Veilia has 
" administered the quicksilver at Puebla, under his majesty's 
"orders, has exceeded 6000 quintals per annum. 

" 4th. The fact, that the principal object of the crown is 
" not the profit on the sale of the quicksilver, but the return 
" ofsilver corresponding to every quintal of quicksilver em- 
" ployed in the reduction of that metal ; for whilst the sub- 
" ject gains four parts out of five, or nine parts out of ten 
" of the silver so reduced, the crown levies the remaining 
'* fifth or tenth part, one real by way of duty on coinage, 
" and certain other duties, over and above the price of the 
" quicksilver. This metal, therefore, enables the sovereign 
" not only to enrich his subjects, but also to fill his own 
"coffers; a fact we are assured of by SenorSolorzano, in 
" his Politica, lib. 6, cap. 8, sec. Y porqite, where he makes 
" the following remarks : ' The object of the crown in dis- 
"' tributing quicksilver on sale in the Indies, whether 
" ' raised at Guancavelica, or shipped from Spain, has 
" ' never been the profit made by or upon this metal, hut 
" ' the provision of an abundant supply for the mines and 
*** raining districts; it being ascertained, that every thou- 
'* ' sand quintals of quicksilver consumed or distributed, 
" ' returns a million ofsilver,' The same fact is also stated 
" in the order of the 14th of August, 1610 ; and it is directed 
^ by many other orders, and particularly by that of the year 
" 1609, known by the name of the order of personal service ; — 
" ' That the quicksilver sold to the miners shall be delivered 
"' to them at Pot OS i and in the other mining districts, at 
" ' the price it costs the crown al each place, in considera- 
" ' tion of the great expense of working the mines, and to 
"'enable the miners to pay the Indians better for their 
" ' daily labour.' 



" 5th. The royal order of the 20th of October, 1706, ad- 
" dressed to the prior and consuls of the consulate of coiii- 
" merce of Mexico, directing them to state the exact quan> 
" tity of quicksilver required to be forwarded annually 
'* from the mines of el Alniaden, for the reduction of the 
" ores of this kingdom ; and what measures were proper to 
" be taken, to ensure the punctual remittance of the quick' 
" silver, according to certain instructions dated the 23d of 
" October, 1706, which, as well as a letter of the same date 
" from Se'rior Don Ventura de Pinedo, secretary of the 
*' royal council of the Indies, were transmitted with the 
" order, and wherein, after dwelling on the importance of 
" quicksilver in the reduction of the silver of America, and 
" remarking that the quicksilver of el Almaden is superior 
" in purity to that brought from Germany or Peru, to New 
" Spain, and is furnished in greater abundance, it is stated 
" that the quicksilver of el Almaden costs the crown, when 
" deposited at Seville, under 13 dollars per quintal, and 
" that (being conveyed in his majesty's ships from Cadiz to 
" Vera Cruz free of freight), the full cost, including the 
" carriage from that port to Mexico, is under 30 dol- 
" lars; whilst the miner pays 82 dollars, 4 reals per quin- 
" tal, and gives security to produce and pay the fifltb 
"on half a quintal of silver, for every quintal ofquick- 
« silver; and also, that from 9000 to 10,000 quintals of 
'* quicksilver might be raised annually from el Almaden, 
" for transmission to Mexico, if the consulate of com- 
'* merce there, were to remit 140,000 dollars per annum, 
" for the wages and other expenses at el Almaden, as therein 
*' proposed. 

" 6th. The report of the consulate of commerce, at a 
" meeting of that body held on the 3d of April, 1708, when 
" it was resolved, upon a consideration of the above order 
" and instructions, that it should be represented to his ma> 
"jesty, and they did accordingly represent to his majesty, 
" agreeably to a scheme embodied in their report, that it 
" uiipcared from their returns, that from 5000 to 6000 quin- 
' tals of quicksilver was the quantity annually consumed 
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^^ at the mines; but that if the price per quintal were re- 
^^ duced to one half the 60 ducats of silver^ then charged at 
^^ Mexico for the quicksilver of el Almaden, the annual 
^^ consumption would doubtless be increased to 11,000 or 
^^ 18,000 quintals, considering that a great number of mines 
^^ which were then lefk unworked, from the combined effect 
^^ of the high price of quicksilver and the poorness of the 
^^ ore, would be set to work, were the price of quicksilver 
^^ reduced by one half. And that although this plan might 
** appear to tend rather to the reduction of the revenue 
^^ than otherwise, yet the effect would in fact be the very 
^^ reverse, and for two reasons ; the one that the increase in 
^^ the quantity of silver reduced would swell the amount of 
^^ the duties of the one per cent, and tenth, and the coinage 
^' duty, which are paid by the miners, and of the fifth, 
^^ which is paid by the purchasers of the silver; the other, 
^^ th^t it appeared upon the result of calculations made for 
^^ the different mining districts, that taking one with ano- 
" ther (to allow for their different degrees of richness), 90 
^' marcs of silver should be brought in to be stamped, for 
" every quintal of quicksilver distributed, out of which 
^^ amount his majesty would receive by way of tenth, 11 
^^ marcs, 3 tomins, and 4 grains, or 96 dollars, 4 tomins, 4 
^^ grains. This sum exceeding the proposed reduction of 
" one half in the price of the quicksilver, by 53 dollars, 
^^ 1 tomin, and 4 grains per quintal, the latter amount 
^^ would measure the profit the revenue would derive, from 
^^ the adoption of the plan ; the correctness of which esti- 
^^ mate would no doubt be established, were the plan fol- 
^^ lowed up through its different ramifications, as proposed 
^^ in that report. 

" 7th, and lastly. The certificate of the royal officers at 
" Mexico, dated the 11th of February, 1727, certifying the 
^^ amount of the tenth and fifth duties, on silver, whether 
^^ reduced by amalgamation or smelting, whether wrought 
^^ into plate or purchased as bullion, whether pure or com- 
^^ bined with gold, and whether received at the factory at 
'^ Mexico or remitted from the subordinate establishments, 

f 
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" during two periods of six years; — one between t 
" January, 1710, and the 3i3l of December, 1713; the other 
" between the 1st of July, 1716, and the SOth of June, 1722; 
*' whereby it appears that these duties amounted, during 
" the first of these periods, to 2,953,505 dollars, 3 tomins, 
"and, during the second, to 2,739,281 dollars, 6 tomins, 
" S grains; thus shewing an increase in the amount of the 
" duties on silver during the latter period, beyond their 
" amount during the former period, of 483,776 dollars, 
" 1 tomin, 2 grains. The cause of which increase must be 
" referred to a royal order of the SOth of December, 17!6, 
" directing, that a tenth of the produce of the mining dis- 
" tricts should be levied instead of a fifth; and a like effect 
" would be produced by a reduction in the price of quick- 
" silver, which would be attended with a corresponding in- 
" crease in the consumption, and with a proportional aug- 
" mentation in the amount of the duties. For were quick- 
'* silver sold at half its present price, there would be an 
" opportunity of reducing ores of low quality, from a great 
"■ number of mines which arc now abandoned, because, 
" under the present very high price of quicksilver, they will 
" not pay their expenses; which was well remarked by the 
" royal tribunal of commerce, at the above-mentioned meet- 
" ing of the consulate of commerce on this subject. 

" This meeting likewise reflects, that it was in former 
" times the royal will that quicksilver should be sold at the 
" cost price, as mentioned in the royal order of the year 
" 1609j cited above, and commended by SeFiar Solorzano; 
" and that this was the general practice, both in the king- 
" dom of Peru, and in that of Now Spain, until the year 
" 1617 or 1637 (the dales of the orders upon which law 8, 
«' title 23, book 8, was founded), or the 7th of September, 
" 1679, when, according to the note at the end of that title, 
" the regulation was made for charging 60 ducats per 
" quintal. So that until the date of one of these orders 
*' (whichever it might be), the price of quicksilver was more 
" moderate, it being raised upon the issuing of those orders 
" to the rate of 60 ducats per quintal, the price it now 
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" bears. There may have been various molivea for thus 
" raising the price. It may, for instance, have beeu ob- 
" served, thatwhile the quicksilver of Castile was charged at 
" 60 dollars per quintal, the quicksilver of China (according 
" to (he above-mentioned certi6cate of the accountant, 
" Zupide), fetched 80 dollars, that of Germany (according 
" to the above-mentioned instructions of SeSor Pinedo), 
" ISO dollars, and (hat of Peru, 58 dollars per quintal ; 
"seeing therefore that foreign or Peruvian quicksilver 
" bore this price, it may have been thought reasonable that 
" the quicksilver of Castile should be charged at 60 ducats, 
" which was then deemed no more than moderate. Or, as 
" quicksilver was then scarce at el Almaden, and it was 
" therefore necessary to procure a further supply from 
" China, Germany or Peru, at a considerable expense to the 
" crownj it may have been considered as but just, that com- 
" pensation should be made, by charging this metal at a 
"■ higher rate, so that the crown might receive a fair return, 
" whilst, taking all the expenses together, the price charged 
" to the miner would be no more than was reasonable. But 
" there being now (as we are assured in the instructions 
" above-mentioned), an abundance of quicksilver at the 
" minesof el Almaden, it appears that this reason for raising 
" the price to CO ducats, no longer holds, particularly as it is 
" slated in the same instructions, that the quintal of quick- 
" silver, deposited at Seville, coststhe crown less than 13 dol- 
" lars, and, including the transport to Mexico, less than 30 
" doilai'3. TJiere being now therefore no occasion to send to 
" foreign countries for quicksilver, and that of el Almaden 
" standing the crown in less than 30 dollars per quintal, it 
" would appear, that were our sovereign graciously pleased 
" to reduce the price to 40 ducats, or 55 dollars, he would, 
" even at that rate, make a profit of little less than cent. 
" per cent, upon the cost of the quicksilver. Fixing it at 
" this price, then, the crown would reap a fair profit, the 
" miners would be enabled to realise the fruits of their 
" labour, and the prosperity of the kingdom at large would 
" be promoted by a great accession of riches ; for all the 
" mines which are now abandoned on account of the high 



T8 COMMENTARIES ON TUE 

" price of this metal would then be worked. And although 
" it luay appear at first si^ht, that this proposal stands op- 
" posed to the desired object of improving the revenue, it 
" will not on investigation be found to be so. It is true, 
*' that as the present price of quicksilver is CK) ducats, or S3 
" dollars, 5 tomins, 9 grains, per quintal, the reduction to 4,0 
" ducats, or 55 dollars, would cause an apparent loss to the 
" crown of S7 dollars, 1 tomius, the difference between these 
" rates; but this would not be, in substance, the eSect of 
" the measure, for as the reduction in the price of quick- 
" silver would occasion the consumption of a larger quan- 
" tity, in the reduction of ore, in all the mining districts, 
" there would he a corresponding increase in the amount of 
" the duties levied. And this may be clearly shewn, by 
" the three following calculations. 

" First, let us suppose the present annual consumption of 
*' quicksilver to be 3600 quintals; the price of this quantity, 
" at 60 ducats per quintal, will amount to 288,750 dollars, 
" and the return of silver upon it, at the rate of 100 marcs 
" per quintal, to 350,000 marcs; the whole duty upon which, 
" levied by the crown, will be 42,980 marcs, or 375,442 dol- 
" lars. It appears then, that the profit made by the crown, 
*' upon this calculation, is 664,192 dollars. Uut it cannot be 
" doubted, that were the price of quicksilver reduced to 40 
" ducats, the annual consumption would be much more than 
"3500 quintals. For it is evident, as stated above, that 
" many mines which produce poor ores, and many others 
" which yield rich ores, hut not in a permanent course, 
" would be worked, could quicksilver be procured at a mo- 
" derate rate ; although, whilst that metal is at its present 
" high price, the attempt to reduce the ores of these mines 
" by amalgamation, would be ruinous to the miners, the 
" priceof the quicksilver absorbing all the profit. Thcnii- 
" ners, therefore, are driven by necessity, either to throw 
" aside the poor ores as mere rubbish, or to leave them be- 
" low ground, or to abandon the mines in which they predo- 
" minate. Whereas, if the price of quicksilver were 
" reduced to 40 ducats, there can be no doubt (hat many 
" more mines would be worked, much more ore would be 
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" raised, the piinrer ores would be reduced, much more 
" quicksilver than is now employed would be consumed, the 
" returns of silver would be proportionally larger, the 
" amount of the duties levied by the crown would be much 
*' more considerable, and the abundance of silver produced 
'^ would ensure the prosperity of these dominions, and would 
" enrich the commercial interest and the nation at large. 

*' Second, we shall shew this more clearly by our second 
" estimate, as follows; — Let ub suppose the miners, encou- 
" raged by the reduction in the price of quicksilver, to con- 
" sume annually, in the reduction of poor as well as rich 
" ores, not 3500 quintals of quicksilver, as assumed above, 
'^ but the larger quantity of 4093 quintals, furnished at 
"40 ducats, which would produce, at that price, 225,115 
" dollars. The return of silver upon this larger quantity, 
" at the rate of 100 marcs per quintal, would be 409,300 
" marcs, of which the crown would levy, by way of duty, a 
" total amount of 50,262 marcs, or 439,053 dollars; and 
" the sum total of the sale price of the quicksilver, and the 
" amount of the duty, would he 664,168 dollars. Now, 
" upon comparing the sum total of the sale price of 3500 
" quintals of quicksilver, at 60 ducals, and the corrcspond- 
" ing return of duties, with the sum total of the sale price 
" of 4093 quintals at 40 ducats, and (he like return of duties, 
" there appears a difference of 24 dollars only. On this 
" supposition, therefore, it would be the same thing to the 
" crown, whether the quicksilver were charged at GO or at 
" 40 ducats, the profit being nearly the same in either case. 
" The additional consumption of quicksilver would not 
" however be limited to an eighth part of the quantity now 
" consumed, as assumed in this second estimate, hut would 
" be much greater ; for the miners would be induced, by the 
" low price of quicksilver, to work many mines producing 
*' poor ores, in the confidence of their giving a profit when 
" reduced by amalgamation. But this, under the present 
" state of things, is quite out of the question, for the ex- 
" pease of working these mines and reducing their low ores 
" is greater than the produce, and no inducement is there- 
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" fore held out to work them, the consequence of iindertak- 
" iog which, while quicksilver ia at the present price, would 
" be a certain loss. But were the price ofquicksilver fixed 
" as proposed, the miner might confidently calculate upon a 
" profit, and need be under no apprehension of loss; for if 
'* the lowest standard of ore bo taken as a basirt, and the ex- 
" pcnses of working be calculated, it will be found fassuni- 
'^ ing the price of quicksilver to be low), that almost num- 
" berless mines, now abandoned, might be worked, and that 
" the reduction of their poorer ores, now cast aside on the 
" surface as mere rubbish, not worth the attempt, might be 
" undertaken with a certainty of profit. In this case, then, 
" all the ores of these mines having to be reduced, the con< 
" sumption of quicksilver would be much greater than is 
" assumed in the second estimate. 

" Third, let us now suppose the additional consumption 
" of quicksilver to be, not merely the eighth part, but three 
" seventh parts of what is now consumed annually, or that 
" 5000 quintals were consumed annually, the value of which, 
" at 40 ducala, would be 273,000 dollars. The return of 
*' silver upon Ibis quantity, at the rate of 100 marcs per 
" quintal, would be 500,000 marcs, which would yield to 
*' the crown, in different forms of duty, C1,4C0 marcs, or 
" 536,347 dollars; and the sum total of the price of quick- 
" silver and the duties would be 811,347. If we compare 
" this result with that which appears upon the first estimate, 
" we shall plainly see that whereas 5500 quintals of quick- 
" silver at 60 ducats, with tbe corresponding duties, bring 
" in to the crown 664,192 dollars; a consumption of 5000 
" quintals, at 40 ducats, would produce, with the correspond- 
" ing return of duties, 811,347 dollars; so that the crown 
*' would be a gainer of 147,155 dollars, which excess is 
*' grounded upon the additional consumption of quicksilver. 
" And if this be the increase of return, upon an additional 
" consumption of three parts in seven of the quantity now 
" employed, how much greater would be the extent of the 
" benefit, supposing it to be correct (as calculated by the 
*' above-mentioned meeting of tbe consulate of commerce 
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" of Mexico, in the year 1708) that the consumption of 
" 6000 quintals distributed annually, under Don Joseph de 
" Veitia's administration, might be increased to 12,000, 
" particularly as from the mines then at work being less in 
" number, less quicksilver was consumed even at that time 
" than at present. 

" Upon all these grounds we are unanimously of opinion, 
"that his excellency should advise his majesty, upon the 
" strength of all the documents above referred to, that it is 
*' expedient, for the improvement of his revenue, that his 
*' majesty should be pleased to reduce the price of quick- 
" silver, from its present rate of CO ducats, to 40 ducats per 
*^ quintal. And we have reserved for further discussion, the 
*' consideration of the other question, whether the quick- 
" silver mines of this kingdom should be worked or not, — 
'* So resolved and signed. — Signed with twelve signatures. 
" — Don Joseph de la Cerda Moran." 

SECTION V. 

Of several discussions which arose, on the subject of reducing 
the price of quicksilver and the rate of the duties. 

72. Between the year 1749 (during which the kingdom 
was governed by the royal audiency of Mexico) and the 
year 1747, various discussions arose, and various addresses 
were published in relation to the Reflections, published by 
Don Joseph Sanchez de Villa-Senor, accountant of quick- 
silver, in opposition to certain others, edited by Don Joseph 
de la Borda, a miner of Taaco. It was generally said, that 
the only chance of relieving the mining interest, was by re- 
ducing the price of quicksilver to one half, so as to render it 
profitable to work ores which would not otherwise pay 
Iheir expenses. Don Joseph Fabri first wrote upon this 
subject, and the accountant replied with great moderation 
and soundness of argument, calling to mind that Don Jo- 
seph Lamas had, in the year 1721, suggested this amongst 
other matters to the consideration of the crown, and that 
the superintendent, Don Juan Joseph de Veitia, having 
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been ordered to look into these questions, they were set nt 
rest by the reports of the royal officers of Guadalaxara, 
Zacatecas, Guanaxato and Pachuca, which the accountant 
states verbatim in his r^ply. 

73. After which he proceeds to observe, that were quick- 
silver distributed at ^ ducats per quintal (the half of 60 
ducats), the crown would be involved in a certain loss of 
200,000 dollars, but that this amount being shared among 400 
miners, each of them would be a gainer of 500 dollars only, a 
sum that would by no means enable them to work ores that 
would not otherwise cover their expenses. And that it was 
not reasonable that the revenue should be diminished by 
200,000 dollars, merely for the sake of bene6ting each miner 
to the extent of 500 dollars. 

74. To which he adds, that the price of quicksilver was 
fixed at a rate which the law deemed moderate, consider- 
ing the freight, (he risk, the loss by waste, and the numerous 
incidental expenses; and that since the miners bad made it 
answer to work the mines previous to the year 1723 {up to 
which time they had been liable to a duty of one fifth), not- 
withstanding that the price of quicksilver was CO ducats, 
there could be no ground for their claiming to have it re- 
duced to 30 ducats, now that they only paid a duty of one 
tenth. But here we must observe that he was labouring 
under a mistake, for even before that date, the miners (as 
appears from the report of the meeting mentioned in the 
last section) only paid a tenth, although purchasers paid a 
fifth ; and the order of the year 1723, with a view to prevent 
fraud and concealment, made the duties on gold and silver, 
the same for both miners and purchasers, whom it rendered 
alike liable to the payment of a tenth.* 

75. He observes also, that it is impossible that so much aa 
twice the quantity of quicksilver could be consumed, even 
if the price were reduced one half; and thai even if the 
miner were enabled to employ more by one half than he 



* Sec chap. 3, n, 24, and n. 33, levcral ordera in Tavoiir of the tn: 
»f New Bpatn, directing the payment of a tenth in pluce of a fifth. 
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now consumes, the revenue would derive no benefit, in the 
way of duty; but on the contrary, according to his calcu- 
lation, a loss would be suffered, which he makes out in the 
following manner. 

7(3. 100 quintals of quicksilver, at 60 ducats, together 
with the corresponding duties, reckoning the return of sil- 
ver at 100 marcs per quintal, amount to 17,703 dollars, 
4 reals, 3 grains. 

77. And 150 quintals, at 30 ducals, together with the 
correspond in £^ return of duties calculated in like manner, 
amount to 20,^36 dollars, 2 reals, which, compared with 
the above sum of 17,793 dollars, 4 reals, S grains, gives am \ 
apparent increase of S693 dollars, 5 tomins, and 9 graina. 
But as the loss of the moiety of the price of quicksilver 
amounts to 6204 dollars, 4| grains, the revenue suffers a 
clear loss of 3511 dollars, 2 reals, 7{ grains; whence he 
infers, that even supposing the miner should, by the reduc- 
tion in the price of quicksilver, be enabled to raise more 
silver, and to consume more quicksilver by one half, the 
revenue would nevertheless be affected with toss. To this 
he added several other observations, which he supported by 
the opinion of Don Joseph Alexandre de Bustamante, a 
very experienced miner in the districts of el Monte and Pa- 
chuca. Whereupon the royal audiency, exercising the office 
of governor, gave permission to the said accountant to print 
his reply ; the object of which is to prove, thai a reduction 
in the price of quicksilver would not make it worth while 
to work the mines that do not now pay, but that a reduc- 
tion must be effected in more considerable items of expen- 
diture ; that the ores themselves (which are harsh and 
impregnated with ill humours, in many of the mining dis- 
tricls) must first be rendered more pure in their nature, 
before this object can bo accomplished. 

7S. Some reflections upon this work were made by Don 
Joseph de la Borda, who endeavoured to prove, that by 
reducing the price of quicksilver to 50 dollars per quintal, 
and the royal duties to a firieenth, the restoration of the 
mining interest would be effected, and the revenue be aug- 
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mented ; that under this arranijement, the gold which is 
now fraudulently concealed would be brought in to pay 
the duty, as well aa sufficient additional ailvor, to compen- 
sate for the deficiency arising from the reduction in the rate 
of the duty, and the price of quicksilver; concluding by 
drawing up several estimates, based upon (his principle, and 
by animadverting upon several mistakes in the reply of the 
accountant Don Joseph de Villa-Senor. 

79. The matter having been afterwards referred by the 
viceroy. Count Revilla-Gigedo, to the investigation of Don 
Joseph Alexandre Bustamante, that gentleman, in his repre- 
sentation, vindicated the work of the accountant from the 
mistakes attributed to it; but at the same time confirmed 
Don Joseph de la Borda's opinion, as to the effect of reduc- 
ing the duty to one fifteenth, and the price of quicksilver 
to 50 dollars per quintal: shewing, that although a reduction 
in the price of quicksilver alone might not be sufficient, 
yet that the two measures operating together would, without 
doubt, produce beneficial results, both to the public and 
the revenue; and referring to the etperience had from the 
year 17S3 to that time, during which period, the duty 
on silver having been reduced to a tenth, both purchasers 
and suppliers had brought in more silver to be stamped than 
formerly. But no further step has been taken on this sub- 
ject since the year 1747. 

80. Being well aware of the sound and correct views of 
all the above gentlemen, we cannot but commend their zeal 
for the improvement of the revenue, and the benefit of the 
miners: at the same time, from the great ability of the 
parlies, arguments have been thrown out in the heat of con- 
troversy, which might well cast a doubt around the question, 
particularly as the calculations on both sides involve a 
great number of contingencies. 

81. When it is suggested that it cannot be expedient to ex- 
pose the revenue to a loss of 200,000 dollars, merely for the 
sake of exonerating each individual miner from a contribu- 
tion of 500 dollars per annum ; we feel convinced thai a 
reduction of price is inexpedient. But if the subject be 
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placed in another point of view, and we reflect that by not 
exacting these 2(X1,000 dollars, a larger quantity of ore may 
be raised, and that the supposition of each miner being 
spared 500 dollara only, is not correct, inasmuch as the 
miners do not all consume an eqnal quantity of quicksilver; 
and that the number of 400 is only assumed for the purpose 
of the hypothesis, we shall assuredly have reason to waver a 
little in our opinion, 

89. When we are told, that by selling the quicksilver at 
30 ducats, the crown will be exposed to a loss of more than 
3500 dollars, even though the miner purchase one half more 
quicksilver than he before consumed, and reduce more 
silver in proportion, we feel disposed to condemn the pro- 
posal to reduce the price of quicksilver. But when we re- 
fleet that the nature of ground varies in difierent mining 
districts, the ore being raised with greater facility in some 
than in others; that the saving in the cost of the quicksilver, 
while at any rate it can have no ill eflecl in those districts 
where the ores are harsh, and much impregnated with anti- 
mony, will promote the raising of a greater quantity of 
common ore in the other districts, so that the tenth will be 
levied on a larger return of silver, and that it will parti- 
cularly relieve the great miners who are engaged in large 
works, we shall even incline to the opinion that the adop- 
tion of such a plan, while it would be greatly conducive to 
the general benefit, would not have any very prejudicial 
effect on the revenue. 



SECTION VI. 

Of certain provisions of the ordinance, framed with a view to 
the benefit of the revenue and the miners, and under which 
a reduction may be made in the price of quicksilver and 
the rate of duties, so as to make it answer to work many 
mines, which will not now pay their expenses. 

83. The important question which forms the subject of 
the two preceding sections is still undecided; the price of 
quicksilver remaina the same, and the diihculties of the 
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raioera, in 6nding tbe means of paying it, are undiminished. 
And the reason is probably this, that a supposilion is enter- 
tained, that because the amount of silver stamped has in- 
creased, it fallows that the miners must make an ample 
profit. The notorious fact, however, is, that the condition 
of the miners is most wretched, the increase in the amount 
of silver stamped proceeding from casual successes in two 
or three of the mining districts ; but all the other districts 
being in a state of utter ruin, and presenting to the adren- 
turcr the certainty of expense and loss. 

84. With respect to the meeting convened by the Mar- 
quess Casa Fuerte, an account of which is given in Section 
IV. it is impossible to question the importance of its opinion, 
both because the effects of its zeal are still visible in the 
great improvement of the revenue, and because the minis- 
ters of whom it consisted had the means of knowing from 
personal experience, that while the expenses in the newer 
mining districts are enormous, in the older ones they are 
insupportable. 

85. We have not had an opportunity of ascertaitiing whe- 
ther, upon being put in possession of the proceedings of the 
meeting last noticed, and of the subsequent reports of Don 
Joseph de la Borda, the king was pleased to determine that 
(he price of quicksilver and the rate of duties should be 
continued the same. But, certainly, much consideration 
would be proper before determining upon this, as a general 
measure, and other important circumstances would require 
to be taken into view. And our opinion (if it be of any 
value) is, that it never will be proper to make the reduction 
general, but that due distinctions should be made, accord- 
ing to the different circumstances of the mines, as directed 
by the ordinances of the new code. 

86. What we mean to say is this, that it should be borne 
in mind that the mines of some of the districts occasionally 
give immense bona7tzas, as they are called, which supply the 
deficiency that would otherw ise arise in tbe amount of silver 
stamped, and of the duty of the tenth, through the failure of 
other districts, where the mines are overwhelmed with water, 
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and can only be worked at an enormous expense. And that 
although the proprietors of mines of the former class, being 
in great prosperity, cannot fairly be considered to stand in 
need of any reduction of duty, yet the owners of the latter 
class of mines, who in their better days have contributed 
largely to the revenue, being now involved inembarrassment^ 
from the inHnx of the water, the depth of their mines, or 
other adverse circumstances, are surely proper objects of 
commiseration and indulgence in the way of charges and 
duties. It would therefore be proper that the different cir- 
cumstances of the mines (a thorough knowledge of their 
state and condition being obtained) should be taken into 
the account. 

87. This is not a mere arbitrary notion, but it is a reason- 
able and well considered opinion ; it is a law, an ordi- 
nance, still in force, and not repealed or abrogated ; from 
omitting to enforce which, it is probable that vast trea- 
sures have been overwhelmed by the waters, in the older 
mining districts, to the great prejudice of the king and the 
nation at large. 

88. The 76th ordinance of the new code commands,* 
That foratimuch as in the old mines of 30 or 40 estadot 
in depth, the expense of raising tbe water, rubbish and 
ore, and of letting down the timber and other requisites, 
is much greater than in mines of less depth, and frequently 
amounts to more than the produce; under which circum- 
stances, the owners being unable to pay the heavy duty, it 
is reasonable that some moderation should be observed in 
respect of these mines ; — wherefore, when such shall be 
the case, and it shall appear, to the satisfaction of the ad- 
ministrator-general, that any old mine is become, from its 
depth or other causes, so expensive, as to be of little or no 
profit to the proprietor, he shall transmit to the council a 
particular account of the case, together with his opi- 
nion, and tbe inquiries he shall have made thereon, 
and the matter shall be considered and determined in 



' Sujjr, chaii, .1, oril. 70. 
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*' aa summary a manner as possible." This law alone might 
orm a theme for llie whole of this commentary. 

89. It is here evident, that the object of the sovereign, al 
once benignant and just, is to promote the interests both of 
the crown and of his subjects ; not, however, taking them 
collectively, but referring to one or more of them individu- 
ally; for he speaks of a single mine, " when any old mine, 
" from its depth, &c," and of individual proprietors, " the 
" owners being unable to pay the heavy duty," and he 
merely requires an account of the particular state of some 
mines, or mine, which, although it may return something, 
" is of little or no profit." Whence it appears, that if a 
reduction of duty is wished, it is not necessary that it should 
be applied for by the whole mining interest of the kingdom, 
hut merely by some individual miner or miners, who will 
only have to establish, to the satisfaction of the viceroy or 
president, that their mines being old, the expenses are, from 
their depth or other causes, so preal, that they are of little 
or no profit to them ; whereupon the king, being informed 
thereof, wilt make such order respecting a reduction of 
duty, as he shall think fit. 

90. Although then, it is true, that between 13 and 14 mil- 
lions of dollars are coined at the mint of Mexico annually; 
yet, as this amount is derived principally from new disco- 
veries, and from instances of great success in some of the 
mines discovered near the surface, and requiring no extraor- 
dinary outlay, while there are, at the same time, other mining 
districts, or particular mines, which, from their inundated 
slate, from their depth (not of 30 or 40 estados merely, as 
suggested by the ordinance, but sometimes of more than 100 
estados, as may be easily ascertained), or other circumstances, 
will not pay working; it surely follows, that while any re- 
duction of duly would be inequitable in regard to the for- 
mer, considering their abundant and prosperous condition; 
such a reduction would, with respect to the latter, be most 
just, and is most necessary, not only as a fair allowance for 
the labour employed in these mines, in pits, adits and other 
works of drainage, and a consideration for the sums they have 
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contributed to the revenue in times of past prosperity, i 
they were worked at less expense, but also : 
of advantage and benefit to the cronn, making available a 
fifteenth or twentieth part of the produce of mines which, 
were not the duty reduced in their favour, would be both 
unprofitable to the revenue and ruinous to the miner. Such 
a state of things cannot be in accordance with the wishes 
of the sovereign : nor does il appear to be, for the law makes 
a proviijion for this reduction of duty, not only in favour 
of those miners who may be put to an actual loss, but also of 
those who, deriving some profit, yet make but little; be- 
sides, it is by no means desirable for a king, that bis sub- 
jects should be in a state of poverty or ruin ; on the con- 
trary, the greater abundance and prosperity they enjoy, the 
more the revenues of the crown will flourish. 

91. We confess, that we cannot submit with patience to 
be told, that by reducing the duty to a fifteenth, a large 
quantity of gold and silver would be brought in to be 
stamped, which would be clandestinely concealed under a 
duty of a tenth. First, because the point does not admit of 
salbfactory demonstration, nor can it be shewn that the sub- 
stitution of the tenth for the fifth, has diminished the frauds 
and contraband dealings that prevail in this department; 
and it would indeed be an arduous task to attempt such a 
demonstration, for even supposing more silver to be 
brought in to be stampod than formerly, that might arise 
from the mines being more productive. And, second, be- 
cause this is, in effect, making the frauds and oifencea against 
the revenue, a ground for demanding a bounty, instead of 
recommending it to the activity of the justices and officers of 
the crown, to restrain and chastise the offenders. And, al- 
though this plan has been adopted as a measure of prudence, 
the fifth, formerly payable by purchasers, having been 
reduced to a tenth, to induce them to bring in more silver, 
yet it does not therefore follow that those who before clan- 
destinely concealed the silver, to avoid paying the fifth, will 
not still be instigated, by the same iust of gain, to similar 
practices of fraud and villainy. It is therefore disgraceful 
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in the subject, to ask for a reduction of duty, merely a.s a 
means of preventing contraband dealing!*, although the 
sovereign may have conceded such a reduction, as the only 
mode of guarding against them. 

92. The measure which is, of all others, the most reason- 
able and the most urgently called for, and the adoption of 
which would be most for the advantage of the revenue, is to 
advise the king how many rich mines there are, which make 
no returns to the revenue, because, from their depth or the 
quantity of water they contain, it will not answer to work 
them; and which are therefore left a prey to the labourers, 
who, by cutting away the roofs and pillars of support, for 
the sake of the profit, bring them to utter ruin, overwhelm- 
ing the riches, which it is proved by experience they might 
produce. If then, the king, informed by his viceroys, pre- 
sidents or audiencies, of these facts, were to reduce the 
duty to a tiHeeuth, a twentieth or even a thirtieth part, 
either permanently or temporarily, and were at the same 
time to reduce the price of quicksilver to 30 or 40 ducats, 
an improvement in the revenue, and the renovation of the 
older mining districts, which have lately gone much to 
decay, would follow; besides which, the miners and mine 
suppliers would be encouraged, where the disposition of the 
ground would admit of it, to undertake adits and other ge- 
neral works of drainage, as the low rate of the duties and 
the moderate price of quicksilver would admit of their calcu- 
lating, with tolerable certainty, upon a sufficient return 
to give them a fair surplus, beyond their expenses. 

93. The miners, however, after a course of prodigality 
and expense, generally become, in the end, utterly reckless, 
and instead of availing themselves of the resources tut 
plainly provided by the ordinances, are contented to xit 
down and talk over their past greatness and their present 
troubles and distresses, a remissness which has completed 
the ruin of many mining districts, although the prosperity 
of the nation has been sustained by the discovery of new 
groups of mines at other points. But, were the miners to 
establish saliEifRCtorily the ^rcat expense at which their 
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mines are worked, from their depth, the quantity of water 
they contain, or other causes, and to report the same to the 
mining deputies, or the viceroys, and were these officprs, 
after convening meetings to consider the matters submitted 
to them (which are of the utmost importance to the revenue), 
lo report the result (o the king, it can hardly be doubted 
but that his majesty would immediately make up his mind 
to the proposed reduction, under a conviction of its import- 
ance to the state and to the revenue. For the true policy 
is, not only to encourage the discovery of new mines, but to 
keep up the old mining districts, where the richness of tho 
ore is well established. 

94. Were this plan adopted, means would be found of 
supplying and working a great number of mines which have 
been seized for crown debts, and which are now abandoned, 
no one being willing to take them on lease, under the engage- 
ment!! required for the security of the revenue; the conse- 
quence of which is, that therisingof the water, the decay of the 
timbers and the falling in of the ground, involving the mines 
so circumstanced in speedy ruin, they are soon consigned to 
oblivion. Besides which, there are in the mining districts, 
heaps of refuse ore, of too low a standard to admit of reduc- 
tion under the present order of things, but which might be 
reduced were the rate of duty and the price of quicksilver 
reduced, and would then contribute profits to the crown 
and the mine proprietor, whirh are now unavailable. 

95. And to shew how gracious our sovereigns are, when 
proper information is furnished from the Indies on these 
important subjects, it will be as well to give a literal copy 
of an order issued from San Ildefonso, the lOth of August, 
1738, in relation to the kingdom of Guatemala. The order 
is as follows : " To my governor and captain-general of (he 
" provinces of Guatemala, and the president of my royal 
"audiency of the province of Santiago. In compliance 
" with my order of the 23d of October, 1733, commanding 
" you to convene a meeting to consist of yourself, the senior 
"judge, and the fiscal of the audiency of tho city of Gua- 
" temala, the bishop of the cathedral church thereof, and 
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" our royal officers, to consider with the utmost care, re- 
" flection and judgment, what measures may be the most 
" advantageous and expedient to be adopted for exploring 
*' and working the mine of San Joseph de Alotepeque, con- 
*' formably to the laws of title 19, book 4, of the Collection ; 
" you inform me by your letter of the 4th of November, 
" 1734, that the meeting was held accordingly, and that it 
*' consisted of the persons named in my said order, and was 
*' also attended by Don Francisco de Dios Sobrado, a con- 
'* siderable miner, and that the report of Don Joseph de 
" Arechabala and Don Antonio Rodriguez, who excused 
" themselves from attending at Ihe city, on the ground of 
** their presence being necessary at the mines, was laid be- 
" fore the meeting: and that the meeting took into its con- 
'* sideration an application on the part of the miners to be 
" supplied, according to the custom of the mining districts, 
" with relays of Indians for working their mines (they un- 
*' dertaking to pay them punctually and personally, in ready 
" money, and engaging to treat ihem kindly on all occasions), 
" and to have the righls and privileges granted to them by 
" my ordinances and orders duly enforced, and proper ar- 
" rangements made for supplying the provisions required 
" for the sustenance of the workmen, from the vicinity of 
" the mining districts, al a fixed rate or assize ; to remedy 
" the terrible hindrance that had been experienced from the 
"want both of workmen and of provisions: which latter 
*' cause, combined with the want of enforcing a proper sup- 
" ply of Indians, the mine owners stated to have operated 
" to prevent the raising of a large quantity of silver. And 
" that the meeting, being well aware that some miners, who 
" had been furnished with supplies of money and Indians, 
" bad succeeded in raising a considerable amount of silver, 
" which had paid duty to my royal treasury, resolved, that 
" the mines and miners should be furnished with Ihe sup- 
" plies and assistance solicited, and with whatever other 
" aid they might require, leaving the whole matter to your 
" direction. And you also inform me, that in order to carry 
*' this resolution into effect in the best possible manner, and 
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*' without prejudice to my revenue, you took the opinion of 
" the senior judge of the audiency aforesaid (as one of the 
" most experienced persons in the kingdom), and also of 
" the royal officers, and of the mayor of Chiquimula (the 
" district in which the mine ia situated), and also of the 
" before-mentioned miner, Don Francisco de Dios Sobrado, 
" whom you presented with a thousand dollars, by way of 
" encouragemeni, out of your own purse. And that being 
*' thoroughly informed on the subject, and considering that 
" the essential part of the request of the miners was that 
" relating to the supply of hands, the proper treatment of 
" the Indians, and the administration of justice in the min- 
*' ing district aforesaid, you made the proper arrangements 
" on those points, as well as for the payment to the Indians 
" of a real and a half per day for wages, besides proper 
" maintenance, and also of a further real and a half per 
'* day for the time occupied in going and returning, cati- 
" mated at the rate of five leagues per day, and likewise 
" for supplying the miners with provisions and other requi- 
" sites for working the mines and reducing their ores, to be 
" paid for, with the carriage, at a fixed rate. And that, in 
'* order to provide against any want of bands, you ordered 
" that the criminals and vagabonds confined in the prisons 
" of the aforesaid city, should be sent to work in the mines, 
" free of all expense to the miners, except their maintenance 
" and the payment of 13 reals per month for each man, as 
" a contribution to the general fund of penalties in the ex- 
" chequer, and to the expenses of justice; which sum is 
'* but the fourth part of an Indian's wages : but that tho 
" miners decline to receive them, under the pretence that 
'* there is no prison establishment. And you add, that not- 
" withstanding you have granted them, by way of encou- 
" ragement, every thing that they have suggested to you, 
" yet you find that the produce of the said district doea 
" not amount even to a third part of the expenses of 
<* the necessary arrangements ; and that although you, for 
" your own part, are disposed to render them all the as- 
" sistance they may require, yet you are resolved not to 
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" do 80 at the expense of my revenue, without taking espo- 
" cial security, as has been your practice in regard to other 
*' mining districts (being sensible that you would olher- 
'^ wise, by putting my revenue in hazard, be acting in a 
" manner unworthy of the love and fidelity with which you 
" have always served me), and that therefore, with respect 
" to this subject and that of quicksilver, you intend to take 
" such course as shall appear to you most expedient, and 
" most agreeable to my royal orders, and to represent to 
" me whatever may arise. I have, therefore, considered the 
" aforesaid letter in my council of the Indies, together with 
" another letter from the late bishop of the cathedral church 
" of the city of Guatemala, dated the 10th of November, 1734, 
" also giving an account of the deliberations and detemii- 
*' nation of (he above-mentioned meeting, and to which is 
" annexed a report made to the bishop, by the licentiate, 
" Don Joseph Eustachio de l^eon, director of the mint of 
" that city, submitting, that the means the informant consi- 
" ders the best adapted for obtaining the greatest possible 
*' produce of gold and silver, are to distribute freely, to 
*' those who apply themselves to the reduction of these me- 
" tals, as much quicksilver as they may choose (o apply for, 
" at the lowest possible rate ; to reduce the rate of the 
*' duties on gold and silver, which he states to amount, for 
" that kingdom, to about IS^ per cent., and which, consi- 
" dering the faintness of the spirit of enterprise, and the 
" expense of raising the ore, he regards as too heavy to be 
"borne; and therefore submitting, that if I were pleased 
" to reduce the rate of the duties to 5 per cent., a very con- 
*' siderable amount of the precious metals would be raised 
" and coined, and a spirit nf enterprise in working the 
" mines would be awakened and quickened by the new 
" prospect of profit, whereby my revenue would assuredly 
'* be increased, it being, as he conceives, one great reason 
'* why so much gold is coined in (he kingdom of Peru, that 
*' only a twentieth port is levied upon il by way of duty. 
" And my fiscal being in full possession of the whole matter 
** above sat forth, has laid the same before me, and having 
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*' advised with me upon it, on the 21st of February, 1737, I 
" have determined to confirm the arrangements proposed 
" by the meeting convened tn the aforesaid city, as above- 
" mentioned, and to return you my thanks, which I hereby 
*' do, for your great zeal, and for the arrangements you 
" have made for promoting the working of the mines, the 
" improvement of my revenue and the benefit of my subjects 
*' individually, except as to the plan of releasing the crirai- 
" nals from prison to work in the mines, which would be 
" attended with inconvenience, and would interfere with 
" the proper administration of Justice, besides involving the 
" risk of inflicting upon the culprits a more severe punish- 
" ment than might be due to their crimes. And this matter 
*' being of such importance to my revenue, I charge you to 
'* use your beat endeavours to bring it (o maturity ; and to 
'* inform the licentiate, Don Joseph Eu^itachlo de Leon (in 
" order to stimulate his exertions), that I have directed 
" that his merit be duly noticed in my exchequer, with a 
" view to his further advancement. But, considering that 
" much prejudice might follow from reducing the duty pay- 
" able by the miners to 5 per cent, only, as recommended 
" by Don Joseph Eustachio do Leon, instead of the tenth 
" now levied upon the silver, and that the miners may be 
" benefited in an equal or higher degree, and the working 
" of the mines of gold and silver be extended, by adopting 
" the provisions of law 3, title 15, book 6, of the Collection, 
*' ordaining that the quicksilver shall be delivered to 
" the miners at the price it costs me, I have resolved (in 
" order to provide the encouragement the mines of these 
"provinces require), that the quintal of quicksilver shall, 
" for the term of ten years, be supplied at the rate of 
"30 dollars, provided it be conveyed direct from the 
" port of Cadiz i and that the duty on gold shall be re- 
" duced to the same scale as in Peru : these arrange- 
" tnents, as to both the above points, being understood to 
" extend to this government only, and not to be a prece- 
" dent for any other part of the kingdom of New Spain ; in 
" order that the relief the miners require may thus be ex- 
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^^ tended to them, without any charge to my revenue. * And 
" I advise you, that the proper order for this purpose will 
" be forwarded by my general-superintendent of quick- 
" silver." 
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TO WORK THE MINES. — OF THE RICHNESS OF THE 
MINES OF SPAIN IN FORMER TIMES, AND THEIR SUB- 
SEQUENT DECAY. — OF THE GREAT NUMBER OF MINES 
THE INDIES CONTAIN, AND THE DUTY OF A FIFTH, 
A TENTH OR A TWENTIETH, RESERVED TO THE CROWN 
UPON THE GOLD, SILVER AND OTHER METALS RAISED 
FROM THEM. 

ORPINANCES III. IV. V. VI. VII. VIII. IX. X. XI. 

XII. XIII. XIV. XV. LXXVI. 

III. If the ores which shall be raised from the said mines 
shall yield at the rate of a marc and a half, or 13 ounces, 
per quintal of silver-lead, or under, they shall pay us the 
tenth part of the silver which shall be raised from such 
mines and ores, without any deduction whatsoever, for ex- 
penses, or on any other account, all which matters shall be 
at the charge of the persons who shall discover and work 
the said mines ; and all that remains after deducting such 
tenth part, they may have and retain to themselves. 

IV. From the mines, the ores of which shall yield more 
than a marc and a half, and up to 4 marcs per quintal of 
silver-lead, they shall pay us the fifth part of the silver 
raised, without deducting expenses; and the persons who 
shall work such mines and ores, shall have the remainder, as 
aforesaid. 

V. From the mines, the ores of which shall yield more 
than 4 marcs, and up to 6 marcs per quintal of silver-lead, 



MINING ORDINANCES OF SPAIN. yl 

ihpy shall pay us the fourth part of the silver raised, with- 
out deducting expenses, and the persons aforesaid shall 
have the remainder, as aforesaid. 

VI. Prom the mines, the ores of which shall yield more 
than 6 marcs per quintal of silver-load, whatever their 
quality or richness may be, or may attain to be, and whe- 
ther expected or not, they shall pay to us one half of the 
silver raised, without deducting expenses; and the persona 
be fore-men tinned may take the remainder, as aforesaid. 

VII. From the mines of gold, whatever the quality, 
quantity or richness of their ores shall or may be, they shall 
pay us one moiety of the gold raised, without any deduction 
for expenses, and the persons who shall discover and work 
them may retain the other moiety to themselves. And this 
is to be understood of every description of gold ore, how- 
ever worked, and in whatever manner procured, whether 
from mines, from streams, or elsewhere, 

VIII. And forasmuch as there are some old mines in 
these our kingdoms, which were in work before the time of 
the promulgation of our decree of the 10th of July, 1559, 
but which are not now worked by their proprietors, and 
were not in fact worked by them at the time of the issuing 
of that decree; and forasmuch, also, as some other mines 
have been subsequently discovered and worked, from all of 
which, heaps of rubbish and slag have been raised; we 
ordain that such persons as may be disposed to work such 
mines, or such heaps of rubbish or slag, without prejudice 
to the right of the proprietor, shall be at liberty to do so; 
and that out of the ores which they shall raise from such 
mines, they shall pay us as follows. 

IX. As to the mines which were abandoned, and had 
ceased to be worked before the promulgation of the said 
edict, and have since been again explored and worked, 
having been sunk to the depth of ten or more es(iirfos,if the 
ores raised from such mines shall yield 3 marcs or under of 
silver per quintal, they shall pay to us the twelfth part of 
the silver raised therefrom. And if they shall yield more 
than 8 marcs per quintal, they shall pay in the proportion 
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provided above for newly-discovered mines, without deduct- 
ing anything for expenses. But it is declared (hat any mines 
whatsoever, whether old or new wines, being less than ten 
estados in depth, shall be regarded as new mines, and shall 
pay duty as such, in the same manner and form as is men- 
tioned in the ordinances which refer to new mines. 

X. And if the heaps of rubbish or slag belonging to the 
mines mentioned in the preceding ordinance, shall be smelted 
alone and unmixed with other ores raised or to be raised, 
sul^equent to the accumulation of such heaps of rubbish or 
slag, they shall pay to us the tenth part of the silver pro- 
duced from such heaps of rubbish or slag, being; smelted 
alone as before mentioned; but if mixed with other ores, 
the proportion of silver to be paid, shall be regulated upon 
the same scale as the duty levied on the produce of the 
mines generally, having regard to the nature of the ores 
mixed therewith. 

XI. And the lead, litharge, impregnated cupels and 
sweepings, and any thing else that may result from the pro- 
cess of refining, after the separation of the silver (of which 
they arc to pay us the proportions above declared, free of 
all expenses), may and shall remain for the owners of the 
said mines; such lead, litharge, impregnated cupels and 
sweepings, not being liable to pay us any thing, and 
no impediment or hindrance shall be interposed in re- 
spect thereof. 

XII. And forasmuch as the poor lead, which, from its 
containing little or no silver, will not bear refining, is 
required, together with antimony and copper, for reducing 
the produce of the mines of silver ; we ordain, that the 
nines of such lead, or of antimony and copper, now subsist- 
ing, or hereafter to be found in places where no grant of 
the mines and ores has been made, may be sought for and 
worked by all the persons above-mentioned, and they shall 
thereout pay to us, of copper the thirtieth part, and of an- 
timony the tenth part, and of (ho poor lead (which is to he 
understood to be such as will not yield more than 4 reals 
of silver per quintal), the twentieth part, all clear of ex- 
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penses ; provided that if such copper should contain gold, 
they shall pay us the sixth part of the gold, busideu the duty 
on the copper ; and if it should contain silver, they shall 
pay ua thereout, half the duty above declared to be payable 
upon the produce of silver ores, according to the iiumber of 
marcs it may yield per quintal, and over and above the duty 
on the copper above-mentioned. 

XIII. And it is to be understood, that all the proportions 
above declared to be payuble to us out of the produce of 
the mines above described, both new and old, and of the 
heaps of rubbish and sla^, are to be paid to us at the refining 
houses and smelting works which we shall establish for the 
purpose of refining, in silver, and not in ore, nor in silver- 
lead ; and that our proportion of the poor lead and copper 
shall be payable in ingots, and of the antimony in ore; all 
of the same kind and quality as the proportion remaining to 
the owners, and clear of all expenses. 

XIV. And because, according to the said edict of the I 
lOlh of January, 1559, those who have grants of mines are 
to enjoy all that is not gold, silver or quicksilver, according 
to their grants, and arc also to enjoy the mines of gold and 
silver which were begun to be worked and were actually 
worked by them, or by other persona in their name, before 
the issuing of the said edict, and forasmuch as some doubts 
have been raised respecting these words, it having been 
said, that it might happen that the mines had been dis- 
covered and set to work one, two, or more years before 
the issuing of the said edict, but had ceased to be worked 
some time before the issuing thereof, and that such mines 
were therefore excluded by the said edict, as not having 
been actually at work at the time of issuing the same ; it is 
therefore declared, that the mines of gold and silver which 
are to be so enjoyed by such grantees, shall be such as were 
actually in work at the time of issuing the said edict, or 
within four months previous, and no others. 

XV. Moreover, whereas wehnveordainedby the said edict 
of the year ISa!), that no person shall search for or discover 
mines within one league around the mine of Guadalcanal, 
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or within one quarter of a league around those of Cazalla, 
Galaroza and Araccna, respectively; and whereas it has 
since been found to be expedient, and for our greater ad- 
vantage, that tbe said limit of a quarter of a league should 
be extended, and that it should be declared from what points 
it is to be measured: — We do ordain, with respect to the three 
last-mentioned places, as well as that of Guadalcanal, that 
no person whatsoever shall lake or hold mines for the space 
of a league around any of (hose places; such league to be 
computed and measured in the following manner. As to 
Guadalcanal, from the house which is built there for the 
workshop of the said mines ; as to Cazalta, from the house 
over the mine of Pedro Candil ; as to Aracena, from the 
house built at the mine of el Cerro de los Azores; and as to 
Galaroza, from the first mine which was discovered there, 
and which is near the town ; and that such leagues are to 
be lawful leagues of 13,000 feet, each foot being one third 
of a vara, and are to be measured along the surface; and 
that all the mines which shall be found within those limits 
shall be appropriated to our use. But if, previous to the date 
oflhis our letter, any mines shall have been found beyond such 
space of a quarter of a league, and within the space of one 
league now limited, the discoverera thereof shall enjoy them 
according to the aforesaid edict. 

LXXVI. Also, forasmuch as when the old mines reach 
the depth of thirty, forty or more estados, the expense of 
raising the water, rubbish and ore, and of letting down the 
limber and other requisites, is much greater than in mines of 
less depth, and frequently amounts to more than the pro- 
duce, under which circumstances the owners being unable 
to pay so high a duty as is fixed by these ordinances for 
such old mines, it is reasonable that some moderation should 
be observed in respect thereof:— We therefore ordain 
and command, that when this shall be the case, and it shall 
appear to the satisfaction of our administrator-general, that 
any old mine is become, from its depth or from other causes, 
so expensive as lo be of little or no profit to the owner, he 
ahall transmit to the council of finaoce, a particular account 



MINING ORDINANCES OF SPAIN. 93 

of the case, together with his opinion upon it, and the en- 
quiries which he shall have marie thereon; and wc command 
that the matter shall thereupon be considered and deter- 
mined, in as summary a manner as possible. 
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COMMENTARY. 

I. All these difiercnt heads of the ordinance relate to one 
object, namel)-, the right of the crown and the subject, re- 
spectively, to the ores produced from the mines, and the 
proportions which they ought severally to take: the rules 
on which subject we are about to trace briefly from their 
source. By the edict of Alphonso XI., in the year 1345, 
the ores of all mines in common ground belonged to the 
crown.* After this, John I. by an edict, dated in the year 
1387,+ ordered, that the expenses being first deducted, two 
third parts of the produce should go to the crown, and one 
third to the proprietor. 

S. By an edict issued in the year 1559, by the Prin- 
cess Joanna, in the absence of Philip 11.^ this last rule 
was established generally and without distinction ; but if, 
atter deducting the expenses, the miner's third part 
amounted to 100,000 ducats, he was thenceforth allowed the 
fourth part only; and if he realised 900,000 ducats, then he 
was to have the fifth part only; to which proportion he was 
to continue entitled, without further reduction, however 
profitable the mine might prove to bc.^ 

3. About four years afterwards, in the year 1563, this 
rule was totally altered by an edict of Philip II. in which 
the subject is divided into several hoads.|| When the pro- 
duce of the mine gave a marc and a half per quintal, or un- 
der, the duty was rated at one eighth, without deducting 



■ Law2, title 13, books, of theCollectionofCastiTe, "Wherefore we 
command that tliey Miall pay u.i the proceeds of the whole of it." 

t Law 3, title 13. book fl, of the Coltection. " First, that he who ahall 
raise it, shall iledact all Ihe expenses be may have incurred in digging 
anil railing it, and after deducting such expeosei, the lliird part shall 
be for him who shall have raised it, and the other two thirds for our- 

t Law 4, title 13, book G, of the code. 

{ Cap. 3, »aine law. 

i Law 5, title IS.tiook S. 
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expenses ;• thence to 3 marcs, at one fourth ;+ above 3 
niarc9, and up to 6 marcs, at one third ;^ and above (i marcs, 
at one half, whatever the produce might be, and whether 
expected or not.^ The produce of the gold mines was 
charged with a duty of one half, without deducting ex- 
penses.jj The produce of old silver mines, which had been 
once abandoned (having been sunk to the depth of 20 or 
more estados), if amounting to a marc and a half per quin- 
tal, was charged with an eighth part. If yielding more, 
they were to pay as new mines. H The produce of the heaps 
of refuse belonging to such old mines, was made liable to 
pay one fifth;** and the silver from the heaps of slag, one 
twentieth part; all clear of expenses.+t The lead, litharge, 
impregnated cupels and sweepings, resulting from the pro- 
cess of refining, were declared free of duty, Jf Poor lead, 
which would not bear refining, and not yielding more than 
4 reals of silver per quintal, was charged with a fifteenth 
part; copper was charged with a twentieth part, and if it 
contained gold, one fourth part of the gold was payable 
ovpr and above the duty on the copper: if it contained 
silver, such silver was liable to one half the duty payable 
on silver produced from the mines, over and above the duty 
on the copper, and antimony paid an eighth part.^^ 

4. By the new edict, and the ordinances of the new code, 
issued by Philip II. in the year 1584, twenty-one years 
af\er, an abatement of duly was made, upon the following 
8cale,||{| The produce of mines yielding from 1 to IS ounces. 



• Ordinance 8, ofthe old ones, ii 

t Ordinance 3. 

J Ordinance 4. 

5 Ordinance 5. 

I Ordinance 6. 

^ Ordinances 7 and S. 

•• Ordinances. 

tt Ordinance 10. 

\l Ordinance II. 

{{ Ordinancei 10 and II. 

Ill Law 9, title 13. book 6, ordic 
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was decreed to pay a tenth part ; from 12 ounces to 4 marcs, a 
fifth part ; from 4 to 6 marcs, a fourth part; and above6marca, 
one half. The produce of gold mines was charged with 
one half. The produce of old mines, abandoned before 
the issuing of the edict, and worked to the depth of 10 or 
more estados, if yielding 2 marcs or under per quintal, was 
charged with a twelfth part; if yielding more, then with 
the same <luty as the produce of new mines. The produce 
of old heaps of refuse and slag, was decreed to pay a tenth 
part; but if smelted with an intermixture of other ores, 
then (in consideration of the intermixture of now ores), 
such produce was made liable to pay in the same proportion 
as the produce of other mines. Lead, litharge, impregnated 
cupels and sweepings, and every thing else resulting from 
the process of refining, were made free of duly. Copper 
was made liable to pay a thirtieth part, besides which, if it 
contained gold or silver, the gold was decreed to pay a sixth 
part, and the silver one half the usual amount of duty paya- 
ble on that metal. Antimony was charged with a tenth 
part. Lead, yielding not more than 4 reals of silver per 
quintal, a twentieth part. And these duties were to be paid 
in silver, and not in ore; and without deducting anything 
for expenses. 

5. Afterwards, by an edict of the 18th of August, 1G07,* 
Philip III. premising that experience had shewn that it was 
necessary a-nd expedient for the crown, and would be ad- 
vaniageous to the kingdom and its inhabitants at large, to 
extend more grace and favour to the discoverers of mines, 
than had been granted by the aforesaid ordinances of his 
father, in order to facilitate the payment and recovery of 
the said duties, and other matters ; ordered, that during the 
next ten years, one fifteenth should be paid by way of duty; 
during the ten years next subsequent, one tenth ; and 
thenceforward, one fifth. 

6. From the alterations which appear, by these laws, to 
have been made in the rate of the duties in the space of so 



• Law 10, title 13, book 0, Collertmn of Castile, 
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few years (and which were doubtless ordered with the view 
of stimulating the subject to work the mines, by leaving 
him a larger return for his anxiety, expense and labour), the 
richness ofthe mines of Spain, in early times, is apparent; for 
the one third remaining after the payment of two third parts 
to the king (first deducting the expenses), must have giveo 
a profit ; and it appears to have been regarded as no unu- 
sual thing for this one third part to amount to 100,000 or 
200,000 ducafs. And a similar remark will apply, even 
after the promulgation of the last edict, whence it is to be 
inferred, either that the ore was very rich (or at least of 
very fair quality), or that the important items of quick- 
silver, iron and steel, being produced within the kingdom 
of Spain, the expenses were smaller on that account, and 
admitted of a larger profit. 

7. In the history of the Maccabees, where the great 
power of the Romans is described, it is mentioned as one of 
their mighty acts in Spain, that they had made themselves 
masters of the rich ores of gold and silver.* From no other 
eountry (according to Fray Juan dc la Puenio, who cites 
Solinus, Pliny, Lucius Florus, Strabo, Posidonius, Polybius, 
Aristotle, DiodorusSiculus, Herodotus and other Greek and 
Latin authors), could so great an abundance of these rich 
ores be procured.f He states, upon the authority of Stra- 
bo, :{ that during a conflagration on ihe Pyrenees, streams 
of gold and silver flowed down their sides; that all the 
mountains and hills of Spain afford the materials for money, 
and that that country is an inexhaustible source of metallic 
ore; that Plutus, the god of riches, holds his habitation 
beneath its surface, and that (he Carthaginians, on their 
landing there, found the basins and even the mangers made 
of silver. And be likewise asserts, quoting Aristotle, that 



• Machabeor, I. c. 8, *. 3. " Et quanta fecernnl in regione Hispaniie, 
et qood in poteatatem redegeruiit metalla argeiiti et auri quoe illic sunt" 

f Fr. Joan de la Puenle, Conveniencia de las dos Monarquias, lib. 3, 
c«p. 6, j. 4. in cap. 10. |. 3. 

t Lib. 3, d« situ orbii. 
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Upon the ancient Phcenicians* navigating to Tarlessus, the 
Spaniards gave them, in exchange for oil and other ordi- 
nary iDcrchandise, more silver than the ships were capable 
of conveying ; and that upon setting sail, (bey not only 
made their common utensils, but even their anchors, of 
silver. But of all the writers on this subject, Don Antonio 
Carrillo Lasso is the most deserving of attention, he having 
collected, with admirable erudition, many most remarkable 
and wonderful instances,+ in reference to all the different 
provinces of Spain, and with the view of shewing, that aa 
they yielded, in former times, such immense riches, so might 
they in these times be rendered equally productive. This 
subject has, in fact, been trealed by so many authors, that it 
would be easy to compile volumes^ of such observations. 

8. It is, however, quite enough to look at our laws and 
ordinances, by which it appears, that the reason of Philip II. 
annexing the mines to the royal patrimony was, that it had 
been understood from of old, that they were very rich and 
abundant.^ But the same laws also tell us, that these 
riches had, many years before their time, vanished into 
empty air, and that in later times, the greatest scarcity of 
money had been experienced. According to the laws of the 
title concerning provisions, in the year 1433, the expense 
of (he king's provisions, when he came in person to any city, 
amounted to 600 maravedis,{| or at most to 1200, those of 

■ Lib. 1, <le mirabilibus auscult. ad fin. 

■j- Currillo Lasso, Deacripcion de las 
hii three chapters. 

t Carraiiza, Ajustamiento y proporci 
tot. P. Pmeda, in Salom. lib. 4, cap. 11 
page 333, Diiarte, in Monnrcfa. lib. 3, et ■ 
cap. 1, II. 3, and torn 3, de jur. Indiar. lib. 



8 de Eapana, i 



all 



I dc moneda, p. 1, cap. 1, per 
id 16, Malvenda, de Anticbriit, 
cum his Solorz. Polit. lib. S, 
1, n. 47 and 48, and 



cap. 16, n, 77, and lib. 6, cap. unic. n. 10. P. Mariana, de reb. Hispanic, 
D. Pedro Peralta, Hittorla de Espaaa vindicnita, lib. 1. cap. 8, page 69 
and 60. Blasius Caryophil. de antiquis aur. argentique fodinis, part 
10, et seq. et ex antiquis innnmch apud hos, 

$ Law 4, lit. 13, lib. 6, of Castile. 

II A maravedi de plala is rf.(),143 British ; a maravedi vtUon ia rf.0,07« 
Britiih. A'e«/* Cambiit, vol. 1. p, 318. It is presumed the former arc 
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the queen to 800, and of the prince to 600.* In the year 
1368, John I. under the advice of all the great men and 
nobles of the kingdom, issued an edict, fixing the price of 
provisions and other articles at rates so low, as to shew, ihat 
a great want of specie must have been experienced before 
the discovery of America. This edict may also be seen in 
Mariana and Bordazar, and in the Memorial of the im- 
perial city of Toledo, upon the equalisation of weights and 
measures, lately printed.t 



• Laws 1 and 2, tit. IS, book 6, Collection of Castile. 

t P, Mariana, de ponderib et uiensur. cap. 83. " Ex ea pecanice va- 
rietate, led ct mitiori copia argenti, factuni est ut superioribus lemporibu)! 
prctia rerum muUo minora quani noitro fuisse videantur, cjuod in hisloriii 
nostratibus maxime observavimus reruni geslarum in Hispaiiia ante du- 
cenloB circiter annos, fanecam liordei, hoc est modios sex, duobu* tantum 
niaravedinja emi consuefissc, at vero in summa caritate annonffi sd ma- 
ravedinoB trrginla crevisse; cui prctio aliarnin rcrum prclia respoiide- 
bant proportione quadam." And be proceedi to insert tite decree in 
Latin, verbatim. Antonio Bordazar de Artazii, Proporcion de monedas 
pcios, y meilidas, trat. 1. de monodas, pag. 06, n. 9^8, recites Ihe decree 
and says : — " 1 shall make a short digression in order to shew, in Ihe 
varying uoiidilion of mankind, bow great the ralue oT gold and silver 
waa in fornier times, compared with the present, if measured by the 
amount of goods givcD in exchange for them) which change oT value 
may be explained, either upon the ground of the scarcity of the precioas 
metals in former times, before the discovery of America, or b; biking 
into view Ihe calamities of the present times, the price of provisions having 
been increased by war and famine, or by reference to both these const- 
derations. Father Mariana, in his work de ponder, et mensur. cap. 93, 
sets forth a law issaed by John I. of Castile, in tlie year of our Lord, 
1308, whereby, under the advice of the nobles and other great men, he 
iixed the price of provisions and other articles of trade, as fotloivs : — 
The bushel of wheat to be sold at 16 mnravedis; of farrago at 4; of bar. 
ley at 10; of onta at S; 1 half galluni of old wine, at 3 maravedis; of new 
wine nt 2i; and when sold by the cask, a fourteenth part to be taken off. 
French cloth at 60 maravedis a yard j that of Flanders or England at 50. 
The purple cloth of Flanders at 100 maravedis^ that of Ypres at tlO 
maravedis. And none but ladies were to dress in London, Brussels, 
Monlpellier or Valencia cloth, without permisaion from the king. A 
day labourer was to have, from No»Bml>er to March, 3 maravedis per 
day;anria female 10 dineros, working from sunrise to sunset } from March 
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9. There can be no doubt that at the time of issuing 
our ordinances, very few mines were worked, many of them 
being kept concealed, as is set forth in the law itself.* And 
at a period subsequent to this, Don Bernardo Perez de 
Vargas, in the dedication of his famous treatise, De re metal- 
licOj inscribed to Philip II., laments deeply, that through 
the want of good master-workmen among our countrymen, 
we should be put to the expense of engaging foreigners, 
notwithstanding the great number of mines which had been 
discovered, both on account of the crown and its subjects,f 
which he considers a proof of the inferior industry of the 
natives of the peninsula. 

10. In confirmation of this opinion it is known, that a 
lease was granted by Philip II. to the Counts de Fakares 
(natives of Germany), of the celebrated mines of Guadal- 



to November^ 4 ; and a female 2. For ploughing a whole day, each 
team, 10 maravedis. For getting in the vintage, a man and ass, 7. A 
domestic serrant, 100 maravedis per annum ; a female domestic servant, 
50; and a housekeeper, 40. Shoes of goat hide, 6 maravedis. A horse*8 
saddle, 100 maravedis; a mule*s saddle,. 20; a bit, 1 maravedi. To a silver. 
smith, for working plate, 16 maravedis per marc, or if very neat work- 
manship, 80. A shield or double target, 20 maravedis ; if painted, 25 ; if 
gilt, 30. For grinding wheat, 2 maravedis per bushel. 1000 tiles, 00 
maravedis; 1000 bricks, 55. A bushel of plaster of Paris, 6; of lime, 
5 maravedis. An ox, 200 maravedis, and a yearling calf, 180. A pound of 
good mutton, 2 maravedis. Hucksters were to sell a sucking pig at 8 
maravedis, a hare at 3, a rabbit at 2, a hen at 4, a goose at 6, a pigeon at 
3, and a partridge at 5; but journeymen mechanics, and even master 
workmen, were not permitted to purchase them, except on the occasion 
of a wedding, or at Easter." The report of the imperial city of Toledo, 
on the equalisation of weights and measures, page 109, sets forth the 
same decree, and mentions that Father Mariana must have been mis- 
taken either in the date or in the name of the king, or in both ; for that this 
edict or ordinance is one of Henry II. ; and it gives, at page 113, a precise 
description of the king's banquets. 

* Law 4, tit. 13y book 6. " The mines that have been discovered and 
worked are few in number. The rich and profitable mines are kept 
concealed, and they will not discover or point them out." 

t Bernardo Perez de Vargas, de re metallica. Madrid, published in 
duodecimo, by Pierres Ck)8in, 1569. 
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canal, Rio Tinto, Cazalla, Arai-eiia and Galaroza, which 
Mere crown property, and within a certain distance of each 
of whicb, under the new and old ordinances, now under 
consideration, no other mines were permitted to be opened 
or worked.* By this contract, these foreigners became Ihe 
richest subjects in Europe ; but afterwards, under a suspi- 
cion that the government meditated the resumption of the 
mines, they allowed the water to overflow theni.+ An ini- 
quitous piece of revenge, even had their suapicions rested 
on the most solid grounds. Don Joseph de Veitia Linage 
assures us, that in the space of five years, from 1537, there 
passed through the Casa de Coiitratacion of the Indies, 
497,246,20-1 niaravedis deplata,^ rai^^ed from the mines of 
Guadalcanal.^ 

11. On the IGth of June, 1725, in the reign of Philip V. 
another lease of these mines was granted to Don Lieberto 
Wolters, a native of Stockholm in Sweden; and although 
we are not fully informed of the result of the undertaking, 
we have heard from some of the shareholders, that they lost 
their money. But this does not cast any doubt on the rich- 
ness of these mines, which is well established, and indeed 
the amount of profits they have returned is almost incredi- 
ble, whence many persons have been induced to undertake 
working them, who have afterwards, from the want of auffi- 

* Ordioance 1&. 

f Savary, Dictionnaire univerael de commerce, torn. S, Let. Miue«, 
fol. 1374. " L'experieoce a fait voir qaVl n'y a point en Europe ile 
mines d'or, d'argent, ou aotre metal qai gurpasaent celles ([ui ont et^ 
troDvees dans la presqu' isle d' Espagne, tant par rapport a ral>oni1iiDce 
qu' a larichesae de la matiere, lurlnutcelles de Guadalcanal, Rio Tinto, 
Cazalla, Aracena et Galaroza, dtitis les provinceB d' Andalousie, et E«- 
tremadure. Lei Comtcs Alemaiis de Fakares aiant pass6 un contrat 
avec Filipe II. touchant cei cin<j mlaeE, its flrent de profit si consider- 
able par I'or et I'argeut qu'ils tirereiit de cellea de Guadalcanal, la 
seule qui ait elu onverle, qu'ils y etoient devenus les plus riches sujets 
de I'Europe : mais aiant ensuite' soiip9Dnn£ que le desscin du gouvcrne- 
ment etull de reprendre ces mines, lis )ei mirent sous 1'euu, et priverent 
par la le roy el aet sujets, do profit qu' on en auroit pen tirer. 

t Abuut ifai)6,S73 : IT . 3. British sterling — Tram. 

^ Vcjiia, Norle de la Contratacion dc fndias, lib,, cap. 33, m tine. 
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cient experience, or of proper machinea for draining, beeo 
compelled to abandon them.* 

12. The practice of this important branch of industry 
first fell into disuse, either from the continual exercise of 
arms, or from the difficulties of mining, and the poorness 
of the ore ; and then the discovery of the New World super- 
vening, Spain became altogether neglected, and her mines 
were filled in and lost ; and this is the view taken by Cary- 
ophilus and Don Alonso Carrillo.f And the Frenchman 
who has translated the last author into his own tongue, 
adds, that the novelty and fame of tlie Indies, drew a multi* 
tude of people to those distant regions, in consequence of 
which Spain was deserted, and her treasures consigned to 
oblivion ; and he remarks that her neglected mines seem to 
reproach the folly of the Spaniards in going through so 
many dangers, to seek, in the remotest corners of the globe, 
that which they were already in possession of at hoiue.^ 
And yet France would have done the same, notwithstanding 
the fruitfulness attributed to the mines of that country, had 



■ Vide Bavary, DictJonii»ire uiiivemel de commerce, sup. d. 30, 
where he states the ternm or this lease, which were printed at Mndrtd in 
1725, under the title of " Maiiifieato de Don Lieberto Wollers, doride 
coDita el asieoto de 30 afios, y el proyecto de la CompaiSia para trabajar 
las Minas de Guadalcanal, Rio Tlnto, &c." 

t Blasins Garyophilui, de antiq. aur. argenti et fodinis, pa^. 51. " Id 
ipEUm evenit Hlipaiiio detecta jam America." Don Alonso Carhllo Lassu, 
Descripcion de las antiguaa minns de Enpana, chap. 13, uear the end, 
** It is now many years since Spain became involved in difficulty with 
regard to her mines, which have gone to ruin : but it is probable that 
the only reason of their being abandoned, was the great fiiuie of the New 
World, and its wonders." 

I M. Gosford, Melallurgie.traduile de Barb a, Paris, ITS I, torn. 1, chap. 
IS, a la lin de la descripcion des mines d' Espagne par Don Alunso Car- 
rillo Lasso. " Apeirie elles fui'ent termine^s (that is to say, the wars), <|u' 
on deconvroit le nouveau mondej la nouveaute et I'opinioo enlraiiierent 
la foule dans ces regions eloigners. L'Espagneresta depeuplei, et deserte ; 
■es riuhesses furent ensevelies dans I'oubli, et sea mines inculles semblent 
aujourdUni nous rcprocher d'aller cherdier aux cstremites du tnoude au 
prix de tnille dangers, ce qne nous avons sous uos pas." 
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it fallen to her lot to accomplish the glorious conquest of 
the Indies.* In her colonies, no opportunity of advantage 
is let slip. The same may be said of England and Holland, 
and yet their population has not become thinned by the 
numbers who have emigrated to their colonies, or who are 
employed in their marine. Whence we may infer, that the 
depopulation of Spain is not to be attributed to the efUux of 
her inhabitants to the Indies in search of treasure; there 
are other causes, and they have been explained by several 
authors, as we shall proceed to shew. 

13. Don Geronymo Usiariz, in his Theorica y PracCtca de 
el Comercio y Mineria,f proves to demonstration, by refe- 
rence to the circumstances of England, France and Hol- 
land, that the debility and depopulation of Spain are not to 
be attributed to the attraction held out by the Indies, but 
to the importation of foreign goods, by means of which our 
money is drained from ua, and our manufactures are annihi- 
lated, thus having the effect of a heavy tribute. And that 
hence it is, that Lia Mancha, Guadalaitara, Cuenca, Son'a, 
Valladolid, Salamanca and other cities of Castile, the emi- 
gration from which to the Indies is in the smallest propor- 
tion, are the least populous parts of Spain ; while Canta* 
bria, Asturias, Navarre, the mountains of Burgos and 
Galicia, from which parts the departures for the Indies are 
more numerous, are the most populous districts; the condi- 
tion of the inhabitants being in fact improved, and the cul- 
tivation of their land advanced, by the remittances they 
receive from their relations in the Indies. 

14. This opinion is also advocated, in an anonymous work 
entitled Considerations sur Us finances d'Espagne;X (he 



• Baiary, loc. ubi >up, n. 30. M. Oixrord, Trait* de MeUllurgie, ubi 
np. in Preratione, et in torn. 2, to\. 30 anil ST. 

t Don Geronymo Ustarin, cap. IS. 

I Con si deration* sur lei finances d'Espagne, pag. 5. " D. Geronfino 
deUatariz prouve tres bien, parl'exeinple den aulres natJoDs, qui ont egale- 
tnent penpl^ de grandes colonies par I'ispece des homnies qui pass* dam 
FfUe de I'Espagne, el enGn pur divers farilil^i que la richense des liabilans 
u monde a apporlee* a la population de la metropole, que la dii- 
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author compares the population of Spain, amounting 
(according to the report of Don Martin de Loynaz to the 
Marquis de la Ensenada, in 1747), to 7,433,590 persons, with 
that of England, nirhich is about the same in number (Us- 
tariz says that it is less). Nevertheless, the revenues of Eng-* 
land amount to 179,775,000 French livres annually, while 
those olT Spain are only 73,656,805 livres, although the 
imposts are more moderate in the former than in the latter 
country; the natural inference from which comparison is, 
that so prodigious a difference can only be the effect of a 
neglect of agriculture and the arts, and that it does not de- 
pend upon the deficiency in the population caused by the 
emig^tion to the Indies. Don Bernardo de Ulloa,* is 



tette det hommes n*a pas inflnd snr la deperissemeiit de la moDarcbie 
d*£8pagne aatant qu*on rimagine. Poor s'en convaincre pleinement il 
soffit de comparer la popolation, et les revenoes publics de ce royaume^ 
avec la popnlatioo, et les revenues publics de TAngleterre, abstraction 
Ikite meme de Tinegalit^ des productions naturelles. Dans une instruc- 
tion' addressed en 1747, au Marquess de la Ensenada, par D. Martin 
de LoynaZy administrateur-general de la rente du tabac, on voit que dans 
les 22 provinces de la couronne de Castille il se trouve, 

Des communians 4,531,780 

D'enfans 1,176,960 

Des personnes ecclesiastiques 137,627 

De la couronne de Arragon la totalite du peu- 

ple de tout age, et de tout sexe monte k . . 1,634,804 
Le clerg^ 42,419 

7,423,590 

Le produit de rentes generales et provinciales de toute TEspagne monte 
anjoard*hui environ 27,246,302 ecus de veillon, c'est a dire 72,656,805 lib. 
de notre monnoie. La population de TAngleterre est a peu pres la 
meme, suivant revaluation commune, mais ses revenus montent k 
7,660,000 lib. sterling, c*est a dire environ 179,775,000 lib. de notre mon- 
noie, sans compter Tentretien des pauv res, etdu clerg^, quoique les im- 
p6t8 y soient bien plus moderns qu*en Espagne. Ce parallele conduit 
natnrellement k penser que la prodigieuse difference qui en resulte est 
caus^ par Tabandon de Tagriculture, et des arts.** 

• l711oa» Restablecimientos de las fabricas y comercios, tom. 2, cap. 
22 and 28. 
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another author who attributes the depopulation of Spain 
and America to this cause, considering, that in the same pro- 
portion as the population of those countries dwindles, that 
of the nations which supply Iheni with clothing fVom their 
looms and manufactories, augments. 

15. When our learned critic declaims against those who, 
abandoning their own country, devote themselves to the 
pursuit of riches in other regions, to the grievous vexation 
of the poor Indians, he directs his zeal to a subject worthy 
of its exercise.* Many other authors have declaimed on 



• P. Mro. Benito PeyjoA, Tlieatr. critic, torn. 4, disr. 10, J. 17. "I tan 
heri; no longer restrain my anger, which directs itself against you.O Spa- 
nish AniericanH! Against you, I say, ye Spaniards, who, forsaking the 
connlry IN which you wtre born, alienate yourselves slil! farther from 
Ihat country POK which you were bom, Hastening forth in pilgrimage 
to (his Nen World, you forget that God has made us pilgrims to another 
world. Having gained possession of these lands, so productive of mineral 
treasure, your sole object is to proceed in search of other lands Iteyond, 
Ihat may yield still greater riches. Your only meditation is, 

Si (juis sinus abditur ultra. 

Si qua foret tellus quee fulvum niitteret aurum. 
YoQ long to find a country where gold is not merely found in mines, but 
where the very towns, tlie walls, the roofs, the Dtensils, every thing shall 
be of gold. Poor blind creatures, how com|Metely do you mistake the 
road! This which you seek is not (o be found on earth, but in Heaven 
only. Hear what St. John says, when speaking of the heavenly Jerii- 
sulem. 'IpsBcivitns aurum mundum simile vitro mundo.' The whole 
city is of purest gold, far nobler than the gold of this lower world; for to 
the precious quality of gold is added the transparency of glass. Bat you 
would rather tend an ear to the fictions of an Indiun, than to the Gospel. 
To the fictions of an Indian, I say, who, to rid himself of the oppression* 
be endures, by beguiling you nway from his c 
ther still richer and more distant region, existing o 
What must be the eud of this insatiable craving: 
which it is itself leading you' The covetous desii 
the bowels of Ihe earth, in pursuit of the precious vi 
you deeper and dee|)(>r in the mine, so they bring you nearer to the abyss, 
and remove you farther from Heaven, By the pouderous quality im- 
parted to gold. Heaven has indicated its destiny. It is the heaviest of rII 
iMidiei, and consequently it tends more powerfully than any other to the 
centre of the earth, the site of the infernal abyss." And further on, near 



inly iu his imagination 
What but that end tr 
Ihat carry you tnt< 
whilst tliey plur 
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the same topic, and such conduct must always be regarded 
with abhorrence, thou£rh instances of it will not cease to 
occur whilst men remain liable to be influenced by motives 
of interest. Bui we are much surprised that he should 
ascribe the poverty of Spain, to the gold and silver of the 
Indies, and encourage the opinion that these precious metals 
all go to enrich her enemies, for whose benefit he conceives 
it is, that we dig our minca and bring our treasures to Cadiz ; 
nay more, that he should attribute all tins to the chastise- 
ment of Providence, who has made the Spaniards, as it were, 
the Indians of the other nations. For the working of the 
mines has no influence in thus distributing the precious me- 
tals, and in the same manner as they now go to enrich 
foreigners, so might they enrich the Spaniards, did they not 
part with them in exchange for foreign manufactures.* 

16. Vain are declamations and invectives against what ia 
visibly the etfect of the interposition of Providence, which 



the end of the same discourse, "When, if ever, were irregularities wit- 
neiied, equal to those of the present ager Indians nnd Spaniards rival 
each other in brutiahnessj Ihe former in venerating the Bpaniards as di- 
vinities, and the latter in treating the Indians as worse than brutes. 
What can we expect to derive from a land bathed in no much innocent 
blood P What, but that which we have already derived from itf The 
stigma of a covetous and cruel character, without the advantage of riches 
to compeoiate for it. The gold of the Indies keeps na poor: aud, worse 
than this, it enriches oor enemies. In return for our maltreatment of the 
Indiana, ne Spaniards are now the Indians of the rest of Europe. It is 
for foreigners that wc dig our minea, for them that we bring to Cadiz our 



■ Don Martin Gonzalez de Cegorrillo, in his Memorial de la potitica, 
necesaaha, y util rettauracion de la repuhllca de EapaSa, inscribed to 
Philip in. fol. 21 and 22. " Of which our countrymen might be suffi- 
cieatly aware, from what they aee continually practised both by and 
against them ; by them, in their intercoiirae with the Indies, whence they 
bring the gold and silver which is the produce of that country, in ex- 
change for the products of nature and art, in which it is deficientj against 
Ihem, inasmuch as Ihe gold and silrer they procure are carried away by 
foreigners, in exchange for articles which they might manufacture at 
home, would they but apply themselves to the subject." 
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has appropriated this new world to the Spaniards, to enable 
them, by the aid of its fertility and riches, to fulfil the glo- 
rious task of propagating our religion." Mineral districts 
of gold and silver give rise to towns, towns promote the 
civilisation and reduction of the Indians ; then follow con- 
sumption, industry, imposts and many other consequences, 
of the greatest importance to religion and the state, all 
which have so completely taken eifect in the Indies. 

17. The gold and silver then, of these countries, being the 
principal strength of Spain, the superintendence of the work- 
ing of the mines is claimed by the law. Philip II. a most 
discreet prince, who made great, although ineffectual efforts, 
by reiterated ordinances, and repeated reductions of duty, 
to promote the working of the mines of Spain, urged the 
most particular application to the working of the mines of 
the Indies already discovered, and to the searching for new 
ones. His son Philip III. well aware that the prosperity 
and aggrandisement of both kingdoms are promoted by en- 
couraging the discovery, supplying and working of the 



* SolorK. Polit. lib, I, cap, 7, 8, aDd IS, where he illaitratet the 
■abject by quoting various texts and prophecies, refutes the vain ca- 
lumnies tented agaiii!«t this nsttion, an<] vindicates ita fame by an ap- 
peal to the aalhorily of natives and foreigners, And in lib. 8, cap. 
16. n. 8, 9. and 10, he lets forlli the importance of the mines in 
effecting the conversion of tlie Indians, and shews that vrc are quite 
jaitiBable in supporting onrselves upon their produce, 

D. Nicolas Antonio, Biblioth. Hispan. vetus, in Prol. n, 17. " Heec 
vera prorsus nota est etecti ac dilecti prse aliis a Deo populi, quod in 
novum orbem fidei vexilla intulimus, et longe lateque fixa habemus, 
veteremque nondum adhnc satis cognitnm, Binas et utramque Indiani, 
et Afrlcffi plagas verum adorare Deum fecimus, oblatrent quamvis cani- 
nm hoslium lingnce Hispano-Indicam hunc cxpeditionem, et casse noitri 
ostentatis libellis, hujus elevare contendant tneritum. Paucorum. et 
iniquorum hominum aurn inhiantium crudelitati tot religiosivsimos oppo. 
Dimm duces, tot viros apostolicoe, qui aacro profHnum apud eas genles 
auspice Deo imperium slatuerunt, et quotidie magis ac niagls sub iisdem 
legibus, et dlsciplina dilatare aatagunt. His charitatis fructibus felsa 
charitai ornare te atque ioduere apernit aut potiui nescil." 
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mines, pursued the same course, inviting attention to the 
subject in bis instructions to the viceroys.* 

18. The abundance of the gold and silver of Mexico and 
Peru, has supplied the rich markets held from time to time, 
ou the arrival of the convoys and registered ships, where 
immense sums have been exchanged for European goods ; 
the amount of these was calculated by Don Geronymo Us- 
tariz, up to the year 1721, when he wrote, at five thousand 
millions, at the least.t The great value of the goods ex- 
ported, and of the specie and precious products of the In- 
dies imported in return, appears from the amount of the 
revenues of the crown, which have been sufficient to give 
it a degree of splendour superior to any other. And father 
Juan de Mariana affirms, that the sums which had, up to hia 
time, been returned in exchange for goods, were of incredi- 
ble amount. I And although other nations also derive great 
profits from the same source, this Is not the fault of the In- 
dies, but is attributable to the inability of Spain to supply 

1 the goods consumed in the former country. But besides 
the considerable sam returned in duties to the crown, and 
the profit (by no means trilling) made by the Spaniards them- 
selves, who transmit to these countries their cloths and 
other products, (he agents of the trade to the Indies also 
realise large sums of money, as appears from the nine per 
cent, allowed on sale and return. All which profits have 
their source in the specie of the Indies, and principally in 
the 14 millions of hard dollars annually coined at the great 
mint of Mexico. No monarchy but our own is adorned 
with grandeur like this, much less can any other sovereign 



i in the margin. Law 9, 
cap. 3, pag. 6. 



* Law I, lit. 11, book 8, and the instruction 
tit. 19, book 1, Philip IL 

t Ustariz, Theorica y practica rtel comercio, 

] P. Mariana, lib. 1, de reb. Hispan. cap. 1, in tin. " Inde auri ar- 
gent! gemmamrnqne vjs immensa, ac vix fidem factara, si ad Dumernm 
rereratnr publice, et privatlm navigationibus annirersBriia advecta pri>. 
pitio cmlo, magno noalree gentis iplendore, famaque, aliarani natioRnm 
hand levi proventn, ad quas ex nostril opibui frnctus reddit molto 
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boast of BO great an extent of empire as ours: aincerely 
do I wish that it could be peopled with a greater number of 
Spaniards, to bring into civilisation the large space yet 
reRiaining unreclaimed in that vast continent. 

19. These are the results of working Ihe mines. And 
while those of Peru have justly afforded a theme for the 
reflection of many authors, both of our own and foreign 
nations,* those of the kingdom of Mexico are not less 
worthy of being celebrated in Spain. For, first, this king- 
dom is abundantly fertile and rich, both generally and in 
particular spots, and next, there is no one of its provinces 
which does not abound in veins (although chiefly unworked 
for want of hands), while the great richness of those which 
it is found practicable to work (the number and particulars 
of which we shall enumerate in the proper place), clearly 



' D. Pedro de Peralta, in his poem of Lima Fundada, canto 1, alanza 



&1, and i: 



9 75. 



" El Reyno todo en montca refulgentes, 
Olympo subterraneo es de luceroi, 
Siendole sua itnmenuu cordlllcras, 
Dc dura luz nielalicaR esferas." 
And he there remarks, citing Eacalotia, fol. 193, Ihat the Cerro del PotMi 
alone, had yielded, in the apace of 93 years, from its first registry to the 
year 1038, 395,000.719 dollars of silver, which had paid duty. 

P. Manuel Rodriguex, Historiii de cl Marailon, in the chronological 
index, at the year 1590. 

P.Joseph de Acosta, Hisloria natural de las Indias, lib. 4> cap, 7, stales : 
— That in Uie space of forty years, from the year 1S4S, the Cerro del Potosi 
had yielded more than 500 millions, registered for the duty of the fifth ; 
and Ihat a» much more may be estimated as not having paid the duty, 
ft'om the abuse* that prevailed in the works. 

Valenzuela (in Solorzano, lib. S, cap. 18, n. 73 to 77], estimatet 1A70 
millions of hard dollars, as having been raised since the discovery of the 
mines of Potosi, in 1645, to 1704. 

Johannes Laet, Americie descriptto, lib, 11, cap. S et 9. Agnstin de 
Zarate, Historia de el Peru, lib. 6, cap. 4. torn 3, of the Coleccion de Histo- 
riadores primitives de las Indias. Herrcra, decad. 8, cap. 14 and 16, lib. 
9, et in dcscrtptione Amerlcs, imprsHa per Theodorum de Bry, torn. 3, 
part It. Paralipomena Americee, fol. DD. Lopez, Hiitoria de India*, 
cap. 13. 
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appears from the fact of the amount of 14 millions being 
mined annually, besides silver in bars, and exclusive of 
what is wrought for the service of the church, and used 
in plate;* and Anally, it is evident, that whatever is exported 
fi'om or remitted to that country, must of necessity pass 
through the outlet of Vera Cruz, from which circumstance 
Mexico is less subject to contraband exportation or illicit 
trade, than the rest of America. The trade of Spain, then, 
ultimately sweeps off the whole of the rich produce of the 
mines, but not till it has served to support numerous vil- 
lages, towns and cities, extended over a vast space from 
east to west, and from north to south; exclusive of the 
missions and remote posts. And if, notwithstanding all this, 
the Spaniards are to be called the Indians of the other na- 
tions, be it so, but let them not be deterred by the appre- 
hension of being visited witluthis appellation, from fervently 
praying for many future Columhuses, Cortesesand Pizarros, 
to exalt the lustre of the national fame. And such in fact, 
are, in another place, the reasonings of the great autborf 
of the Theatro Critico, where be extenuates the outrages 
coramitled in our conquests, and shews that those of other 
nations have been attended'by similar abominations. 

i true that the cruelties of many persons at 
thi time of the conquest, and perhaps of not a few, even 
at the present time, in respect of the mines and in the 
pursuit of treasure, are sucb as the ear will not endure; 
but the persons who perpetrate tbem, are neither sanctioned 
by the nation, nor permitted by the laws to escape with 
impunity; nor does their conduct detract from the excel- 
lence of the plan of government observed iti regard to the 
Indies. Unhappy then are they, wbo by their violence and 
oppression towards the Indians, bring a stigma upon the 
whole nation; as is the remark of our learned countryman, 
who has, by his writings, reflected such honour on his native 



* Cap. 88, througtioul. 

t Theatro Critico, torn, -I, (lis 



114 COMMENTARIES ON THE 

land. But happy, say we, the whole nation, which has disco- 
vered in the Indies such an extensive field of glory.* 

21. It sometimes happens that indigent persons, whether 
Indians or others, are deprived of their mines by a violent 
exercise of power ; but as matters now stand in the kingdom 
of Mexico (and we presume in Peru also), the principal 
mining districts are such as are old, well known and well peo- 
pled ; and the new discoveries are generally made, not by 
the Indians, but by other persons, and by accident.f And 
the Indians, from their poverty, are unable to take upon 
themselves the expense of working the mines, or of the ne- 
cessary materials for that purpose. Hence the number of 
Indians who are owners of mines is, and always must be, 
very small ; so that the Spaniards and other people of the 
country are, generally speaking, in the possession of the 
mines, without any injustice to the Indians. And the wages 
of the latter are paid in ready money, delivered into their 
own hands, besides which, a great deal of money is generally 
advanced to them beforehand, which they most frequently 
throw away ; the last expedient being rendered necessary by 
the great paucity of labourers, barmen and other working 
miners. Those Spaniards then, who occupy themselves in 
this pursuit, while they advance their own interest, confer a 
great benefit on their country, and are fully justified in 
leaving their native land, to seek, in the mines of the Indies 
(under the blessing of Providence), those riches which in 



* SolorzaD. lib. 1. Polit cap. 12, an. 25, 28, 31. et seq. Acosta, de pro- 
cur Indor. salute, lib. 1, cap. 2 et 7, ubi iiigenia moresque Indomm 
describit, et cap. 14 et 15, et cap. 8. '' Quod barbaries Indorum non 
tarn a natura, quam ab educatione proficiscitur/* Et lib. 2, cap. 2 et 3. 
And in his Historia natural y moral de las Indias, lib. 7, at the end of 
cap. 27. ' •. - 

Francisca Lopez de Gomara, Historia de las Indias, cap. 217, on the 
bad habits and licentiousness of the Indians. And cap. 124, on the flame 
of the Spaniards, and the punishment of those who have injured the In- 
dians. And in his Chronica de nneva Espaiia, cap. 81, 82 and 219. 

t Villa-Seiior, Theatro Americano, lib. 1, cap. 3, pag. 23. 
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farnier times abounded in Spain, but which now, like faded 
glories, exist only in history. 

22, Considering it therefore, to be established, by the or- 
dinances under consideration, and as an inference from the 
payment of the eighth, fifth and fourth respectively, to the 
crown, that the quality of the ores of Spain was high, we 
also infer from the same ordinances, that the crown being 
entitled to the produce of the mines, has made them com- 
mon, subject to the liabiiilies above-mentioned.* 

S3. Our sovereigns first commanded, that a fifth should be 
levied on the gold, silver and other metals of the Indies, 
without deducting expenses, leaving the other four parts 
free, as a return for the costs and expenses of working.+ At 
first, according to Solurzano, the privilege was granted, in 
some mining districts, of paying a tenth, more or less, or 
even a twentieth only; in consideration of certain of the 
mining districts bein^ recently discovered, or being poorer,^ 
a privilege which ought still to be maintained, being espe- 
cially sanctioned by the law.^ Afterwards, by orders issued 
respectively from Valladolid, the 17th of September, 1548, 
from Aranjuez, the 25th of May, 1569, and from Madrid, 
the 26th of October, 1572, directed to the kingdom of 
Mexico, a tenth was ordered to be levied on the silver raised 
from the mines, instead of a fifth; but these abatements 
would appear to have been temporary, for besides that the 
first of the aforesaid orders expressly limits the privilege to 
the term of six years, the very repetition of the order at 
difierent periods, shews that it must have been temporary in 



• Vide sup. cap. S, n. lit to 23. Lagunez, de fruct. 1. p. cap. 10, n. 
fi3 and 64. Solorznno, de jur. Indiar. torn. 2, lib. 5, cap. imic. n. 22 et 
26. And in tlie Polit. lib. 6, cap. 1, n. 21. Antunex de Portugal, de do> 
aat. lib. 3, cap. li throughout, particularly n. 10. Escaloiia, in his Ga- 
zoph. lib. S, p. 2, cap. I, n. 2 and 5. 

t Law 1, tit. 10, book 8, Collection of the Indies. 

t Solorz. lib. 6, Polit. cap. I, n. 21. 

t L aw &3, tit. 10, book 8, Collection of the Indiei. 



116 COMMBNTAItlEH ON IllE 

its operation.* But, as we have already observed in Chap. 
II., n. 71, it appears, from the report of the meelini;, consist* 
ing of the viceroy and ministers of Mexico, that by an 
order of the SOlh of December, 1716, a tenth was ordered 
to be levied on the miners of New Spain generally ; and 
it is stated by Don Francisco Ramiro de Valeiizneln, in bis 
additions to the Politica of Don Juan de Solorzano,t that 
a like abatement was afterwards made, in 1735, with respect 
to the mines of Peru. 

84. The purchasers of ores, however, still continued lia- 
ble to pay the fifih, until by an order dated at Balsain, the 
19th of June, 1733, it was ordered, that a tenth should be 
levied generally upon gold and silver, throughout the go- 
vernment of New Spain, whether reduced by smelling or 
amalgamation ; and that not only the miners, but also the 
suppliers, the purchasers by auction or contract, and others, 
should be liable to the same reduced duty ; the object being, 
by this reduction of duty, to prevent the fraudulent and 
clandestine embezzlement of (he precious metaU. 

35, And by another order, dated at Han lldefonso, the 
10th of August, 1738, the unexampled privilege was con- 
ceded to the kingdom of Guatemala, for the term of ten 
years, of paying only five per cent, duty on gold (as is now 
done in Peru), the object of which concession was, to en- 
courage the working of (he mines of that kingdom, as we 
have observed in the proper place. { 

26. It is evident from these laws and orders, and from 
those of Castile, that it had been found to be for the advan- 
tage of the treasury to make these considerate abalements, 
the expenses of the subject being very great, and the stan- 



■ Theie orden are at p|>. 34, 91 an<l 9S of a book in the city of Mexico, 
under the care of the tecretary, Don Gabriel Meiidieta Rebollo, who cer. 
Ii6ed that it was preserved Troin the ronflagration and liimult of that 
city, on the iii^lit of the Ifith at Aagiiit, 1692, together with aoother 
booW of the ordinance* of the city, an index to which we possess, in 
onr MS. orders, vol. 1. p, Slfl. 

t Solortnii, 111*, e, Polit. rap. 18, ii. Mi, and lib. 6, caj<. I, n. <. 1. 

I Cap. i. n, fln. 
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dard of the ores too low to admit of reduction. If then, 
these and other motives operated in regard to the kingdom 
of Castile, in causing the reduction of duties observed to 
be sanctioned by the later ordinances, where the depth of 
the mines and the scantiness of the produce of the heaps of 
rubbish and slag are noticed as circumstances entitling the 
proprietors -to a relief of duty, a privilege extended also, 
as appears by the 76th ordinance, to the owners of mines 
much fl oded with water, and requiring works of drainage; 
how much more strongly ought similar motives to be af- 
forded, by the circumstances which so notoriously prevail in 
the Indies, where the depth of many of the mines is incre- 
dible, the heaps of refuse ore of low standard immense, 
and the price of quicksilver, iron, steel, salt, magistral,^ 
and other stores, and of utensils, and the rate of wages, 
twice or thrice as high as in Spain ; circumstances which 
ought, all of them, unquestionably to be taken into the 
account, and which are therefore much relied on by Solor- 
zano, as giving a just claim to relief.f And in New Spain, 
in particular, the price of quicksilver is still higher than in 
other parts of the Indies, from its being supplied from Eu- 
rope or Peru. Besides all this, the water is, in many 
mines, too abundant to be overcome by the efforts of an in- 
dividual; as for instance in Zacatecas, Pachuca and Real del 
Monte, where the most substantial men have broken down, 
and the largest fortunes have been absorbed, j: 

27. Returning to the subject of the tenth, the same 
amount of duty is also to be paid on gold and precious stones 
captured in war,§ on the produce of ores purchased,]! and 
on what is set apart for the churches and monasteries.! 



* Roasted tulphuret of copper : a re-agent employed in the redaction 
of the ore by amalgamation. — Tram, 

t Solorz. diet. lib. 6, cap. 1, n. 29. 

X Yilla-Sefior, Tbeatr. Americano, pag. 25, cap. 8, edition printed at 
Mexico in 1746. 

{ Law 2, tit 10, book 8, Collection of the Indies. 

I Law 4, ditto. 

% Law 5, ditto. 
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The duly is also to be levied on what is paid by the Indiani) 
by way of tribute,* which cannot be conveyed from one pro- 
vince to another, nor to Spain, without paying the du(y,f 
under the penalty oT forfeiting four times the value of the 
silver, together with the mules and beasts of burthen or 
slaves.^ Nor is it lawful to be possessed of gold or silver, 
pearls, precious stones or piecea of plate, which have not 
paid the duty, under the penalty of the forfeiture of 
these articles, and of the goods of the Bilversmith who shall 
have made them.^ Besides these, there are various other 
precautionary regulations, for preventing fraud as far as 
possible ; thus, if there be no refining eslablisbment in the 
mining district, the bars or pieces, after being registered 
before the justice and royal officers, are to be conveyed 
direct to the nearest establishment of the kind ; |) and the 
silver which ought to be taken in to pay the duty at one 
particular office, is not (o be allowed (o pay the duty at 
any other.1! The duty is to be levied upon the real value 
of the gold or silver,** and the one and a half per cent, 
ought to be first deducted, for the principal assayer, melter 
and stamper, and then the fifth, which is to be of gold or 
silver of the same quality as the piece stamped. +t Various 
other economical arrangements are also established by the 
laws of the Indies for the advancement of this important 
department. {^ 

28. Here we must notice three laws, two of which are 



■ Laws 6 and 7, book S, Collection of the Indies. 

t L^ws 3, 9. 10, ditlo. 

t Law 11, ditto. 

S LavFs 47. 48, IS, ditto. 

II Law II, ditto. 

f Law IS, ditto, 

•■ Luns SE, S3, and 24, ditto, and L&w> 1 and 3, title 9S, book 4, of 
Collection of the Indies. 

tt LawH 19 and SI, title 10, book B, Law 13, title 82, book 4, Collec- 
tion of the Indit'H. 

tt Book S, title HI, or the Collection of Uie Indies, on the royal duty 
of the finh, and book4, titleSA, ou the osiaying and smelting of gold 
Midiitf«r. 
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the 16tli and 18th laws of title 10, book 8, and relate to 
the gold and silver seized for not having paid the duty, at 
Cabite or any other port where there is no refining esta« 
blishment; such gold or silver is, by these laws, declared 
forfeited, because it is here evident that the object can only 
have been to export it clandestinely to foreign countries, to 
the great prejudice of the crown. But it is nevertheless 
conceded by the S5th law of the same title and book, with 
respect to the port of Vera Cruz, that gold or silver seized 
there for non-payment of the duty, shall be returned with- 
out further delay or impediment, upon payment of the pro- 
per duties. But the rule is not altered as to the other 
ports,* for this regulation being made for a special case, is 
merely a subordinate one, and has no repealing force; and 
it was in fact made upon consideration of the great number 
of bars, both large and small, clandestinely sent to foreign 
countries. And here we may observe an exercise of the 
greatest benignity, in that this very extreme of irregularity, 
instead of calling forth a more severe and rigorous punish- 
ment, is met by free pardon and forgiveness, upon payment 
of the usual duties alone. And the injury to the revenue 
arising from this practice, has in great measure been reme- 
died, by the establishment of the markets held at Xalapa 
on the arrival of the convoys, and by the Flotistas (as the 
agents and traders from Spain are called), being prevented, 
by the facilities afibrded for purchasing the metals in the 
mining districts, and by other means, from penetrating into 
the interior of the kingdom, or establishing themselves at 
Mexico, the inhabitants of which kingdom, in fact, make 
more profit by selling the silver to the crown at a just price, 
according to its quality, at the same time paying the duty, 
than by selling it to the silversmiths or Flotistas, who 
always pay them less than the value ; and this may be said 
with still more truth, now that all the business of the mint, 



• Argument, cap. si. Papa, 10 de privil. in 6, " et quia jam per alias 
leges provisum erat, quae non sunt superfluse nee abrogate," cap. si 
Romanoram, dist. 19. 
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as well as of the Apartado,* is conducted with so mtich 
openness and fidelity, t a small rate of interest being xll 
that is demanded for the advance of money to the owners), 
should it happen that they are urgently in want of it, during 
the tedious operation of parting the bars in which silver 
and gold are combined. 

29. We should also notice laws 47, 48 and 49, by which 
all HTOught gold and silver, pieces of plate, chains, &c., not 
having paid the duty, are declared forfci led (two parts lothe 
exchequer, and one part to the Judge and informer), as well 
as the goods of any silversmith who shall have any such in his 
possession, for the purpose of being worked. The crown how- 
ever, as observed by Escalona^, generally waives the benefit 
of these laws, and allows the forfeited property to be 
brought in to pay the duty. But any order granting a spe- 
cial exemption of this kind, expires at oncc,^ and cannot be 
renewed from time to time, or enforced by the viceroy. 

50. In the year 168S, the Duke de la Palata, in obedience 
to an order issued the 13th of October, 1680, prohibited the 
exportation of wrought silver from the kingdom of Peru, 
on account of the irregularities experienced at the markets 
of Porlobello. For it being unlawful to export unwrought 
silver, it was the practice to make it into heavy masses, 
which, after receiving half a dozen blows of a hammer, 
passed as wrought silver, and dealings were carried on in 
this way at that port to the amount of at least two millions: 
whereupon the duke issued an edict prohibiting the cxpor- 



* Eataliliiliment for pnrtitit; gold and silver. — Tram. 

t Dispatch i> directed by Ilie 10th ordinance. •' With hs much dis- 
patch ai the itate of the funds of the establishment will pemiit, it being 
of the utmost importance botli tu ttic mines and to the trade in genera), 
that the value of the metals chould be returned to the owners without 
delay } to which therefore, my superintendent is to pay proper *.U 
tention." 

i Bscalona, in his Oaiophil. lib. S, p. 2, cap. 1, n. 10. " These order* 
being dispensatory and a niatler of favour, are exhausted by once opera, 
ting, and caiiuol be renewed or made perpetual." 
\ L. mortuo bove, 5, hoc sermone, ff. de v .s. 
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tation of wrought silver, but pcrmitling: ornaments intended 
for the use of the churches or for presents, or plate required 
for use on the voyage, to be exported to Spain, by licence 
from the government. -And upon the silversmiths shutting up 
their shops, declaring that they could not work silver which 
had paid the duty, because they had always been accustomed 
to purchase it free of duty, the duke ordered that the laws 
on this subject should be enforced, and issued an edict, 
directing that the assayer's mark should be added to that of 
the silversmith ;* but leaving it still lawful to work old sil- 
ver, and such as should be obtained by burning silver cloth, 
lace or other tissues, which might be prt^aiimed to have paid 
the duty. 

31. After this, the council, by a report, dated the 1st of 
October, 1731, and submitted (o the crown through the se- 
cretary's office for Peru, stated that the viceroy of that 
kingdom, having been advised by the board of finance, of the 
inconveniences atlending the strict observance of the above 
laws, had suspended the uperation of the edict of (he Duke 
de la Palata (of which he had sent a copy), and had, in the 
meantime, given leave to export wrought silver from the 
market of Portobello as formerly; which report being 
referred to the board of trade and coinage, who advised 
upon it on the Sth of Nov. 1736, his majesty, by a royal 
decree, of the 26th of Nov. 1738 (qualified by a clause 
making it temporary), ordered that the regulations of the 
Duke de la Palala should be observed, until his majesty, 
upon a consideration of the duke's edict, and of the reports 
of the viceroy of Peru and the board of finance, should de- 
termine upon the manner and form in which laws 47, 48 and 
49, above-mentioned, should be interpreted and enforced, 
and until the proper orderfor that purpose should be issued. 
And although it i: not known what course was subsequently 
taken, it is most natural to suppose that the excellent plan 
of the above-mentioned viceroy, whose mode of government 



■ Iiistructions oFthe Duke i\o la Palata t 
Manclova, oum. 610. 
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was marked by so much discretion, should have been followed 
up, aa the only plan that could be devised, for preventing 
contraband exportatiou. 

3S. It appears then, that old silver, and such as was ob- 
tained by burning silver tissues, was left free from duty ; 
but that all other silver was made subject to duty, agreeably 
to the laws; whereupon the silversmith's shops were again 
opened, after being closed six months ; and this prohi- 
bition remained in force after the time of the Duke de la 
Palata,* who observes, however, in the instructions to his 
successor, mentioned above, that he had good reason to be- 
lieve that the silver wrought by those artificers did not pay 
the duty, although the impossibility of applying a remedy, 
made it necessary to connive at the evil- 

33. As to New Spain, it was commanded, by orders of 
the 9th of Nov. 159G, and the 7th of April, 1551, under pain 
of death, and of the forfeiture of goods, that no person should 
exercise the business of a silversmith, on account of the 
frauds practised by them, in mixing the metals, and in elu- 
ding the payment of the duty ; a remedy, which cannot 
be denied to have been an effectual, although a severe 
one. It appears however, from the collection of ordei-s com- 
piled by Don Vasco de Puga, judge of the audiency of Mex- 
ico, + that it was afterwards provided, by an order of the 33d 
of May, 1559, framed with a view to the general good, and 
to prevent the exportation of jewellery from Spain, that 
these artificers should be tolerated, provided they observed 
the ordinances made for their government. But notwith- 
standing the above-mentioned laws and ordinances,^ nearly 
the same difficulties are experienced as in Peru, from its not 
being possible to exercise equal vigilance, in all the numerous 
towns of that country. Old silver, that is to say, such as has 
already paid the duty, is entered in a book, called the Libra 
de remachesj that it may not be liable to bo charged a second 



* lustructions of the Duke tie la PalaU, num. 611). 
t Don Vaico de Puga, Cedular. pag. 16. and 209. 
t Ltw* 47, 4S tuid 49, tit. 10, booit B, Collection of the Indies. 
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time,* But with respect to services, or separate piecea of 
plate, it has been found necessary to relax considerably. The 
zeal of the viceroys has gone no farther than thepromulg^a- 
tion of an edict, issued by Count Fuenclara in the year 1745, 
alloning wrought silver to be brought in to pay the duty^ 
free of penalty ; from which measure the revenue has de- 
rived considerable benefit, as it also has from the order issued 
to the royal, public and provincial notaries, to bring in to 
be stamped, all such wrought silver seized upon executions 
or sequestrations, or enumerated in inventories, as should 
not have paid the duty ; an order which it will be very im- 
portant to renew from time to time. 

34. But according to Escalona, who cites Lasarte and 
others, the silver used in the pontifical ornaments of the 
archbishops and bishops, and such as is employed for the ser- 
vice of the church, is exempted from the payment of the duty, 
(in analogy to its exemption from the duty on sales +); this not 
being in opposition to law 5, tit. 10, book 8, of the Collection 
of the Indies, which orders the fifth to be levied on the gold 
and silver, raised by working on holidays or at any other 
time, though appropriated to the use of a church, monastery 
or ecclesiastic ; for charitable gifts of this kind must be so 
limited as not to prejudice the revenues of the crown: and if 
these institutions interfere in the working of the mines, they 
must submit to the royal charges, such as the fifth, or tenth ; 
and such is the tenor of the law and the authorities, in refer- 
ence to cases of this description. f 

35. Upon this point, we may notice an order, dated theStb 
of Nov. 1681, directed to the audiency of Mexico, wherein 



■ Law 13, tit. 7, book 8. Collection of the Indies. Escalona, in lui Ga- 
zophil. lit). 2, p. 2, i-ap. 1, n. 18. 

t Eicalona, Gazophil. real dt el Peru, lib. 2, p. 8, cap. 1, d. 17. Lasarte, 
de decinia venditlonis, cap. 19,~ii. 00, cum Bartliol. et aliia. 

t Cap. abbaies, de decim. cap. tribulum, 23. q. 9. Autli, item prtEdinro> 
Cod, de sacros, eccles. L. de his. Cod de episcop, et cleric. Joan. Andr. 
■a cap. 1. de censib. Imola, Baldo et alii apud Fragoso, de regimin. repul)- 
lica;, torn. 1, p. 1, lib. 2. disp. 4, 83. a. n- 233. et seq. P. Molina, de JMt. 
etjur. torn. *, disp. 388, ver*. ex his, L. 65, tit. 6, p. l.etibiGreij. 
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hi3 majeety approve the original and reviewed decree? ofthe 
26th of April, 167}), and 22d of Jan. ICSO ; under which, 
SS8 marcs, 4 ounces, and 4 loniins of unwrought silver, found 
among the property of Fray Thomas Monterroao, bishop of 
Oaxaca, deceased, were conJiscated. And with respect to 
416 marcs, 5 ounces of wrought silver, which had not paid 
duty, found amongst the same property, his majesty advised 
the audiency, that the question was under his consideration 
in council, and that his determination should be announced 
to them ; and he ordered them to deposit the plate in the 
royal treasury, in the mean time. This order is stated by the 
fiscal, Don Martin de Solis, who mentions the great quantity 
of silver which was wrought without paying the fifth. 

36. The amount of the duties of ihe one and a half per 
cent, and tenth, and the coinage dues, levied on silver in the 
kingdom of New Spain, although liable to be affected by the 
fluctuations in the produce of the mines, exceeds upon an 
average, 700,000 dollars annually ; and that of the duties on 
gold, 60,(X)0 dollars. It is mentioned, however, by Don Jo- 
seph de Villa-Seflor, in his Theatro Americano,* that the 
duties on the two metals together, amounted in the year 1743, 
to §21,97'! dollars, 7 toniins and 3 grains. And ihey would 
reach a much higher amount, were proper observance paid 
to the laws of the Indie3,+ which prohibit all dealing or tra- 
ding in silver in pittas,^ ingots or any other form, or in gold, 
in dust or ingots, not having paid the fifth ; for in the remote 
provinces, from the want of coin nitoriously experienced 
there (of which we shall treat in the proper place, under 
ordinances 58, 72 and 73, in chapter 22j, all dealings without 
exception are conducted in current or leaf silver. 

37. The fifth is also levied on all ores of lead, copper, 
tin, iron, &c.; in place of which however, a tenth only is to 



• Villa-Sefior, Theatro Americano, cap. 6, pag. 40 and 41. 

t Law 33, lit. 10, book 8, Laws 1 unil S, til. 23, book 4, Collection at 
the Indieii. 

J Silver, in the state in which it remains upon the completion ofthe 
process of reduction by amalgamation, after the quicksilver is driven otT 
by hent. —Trant. 
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be charged, during the first ten years. And these metals 
are to be broaght in to be stamped, under the same penal- 
ties and regulations as are in force regarding gold and 
silver.* But, as is observed by Escalona, the levy of these 
duties in the Indies, has been neglected, from the great ex- 
pense attending it, and the smallness of the amountf when 
collected; which is, in fact, the case in New Spain: and 
although those who work and reduce the ores of these 
metals, do so by permission of the government only, which 
they are bound to obtain ; yet they do not attend to any of 
the regulations concerning boundaries, or the other forma- 
lities observed with respect to the silver mines ; which how- 
ever, according to Escalona and Don Joseph Saenz, ought 
to be enforced, j: And the moderate course thus adopted, 
of not exacting the duties upon these metals in the Indies, 
with so much strictness as those upon gold and silver, is in 
accordance with the spirit of the ordinances under conside- 
ration,^ which fix the duty on poor lead and copper, at one 
twentieth part; and the latter metal also, being required for 
the other mines, should therefore be less heavily rated. 

88. Gunpowder, into the composition of which saltpetre 
and sulphur enter, is the subject of monopoly, and returns 
to the crown more than 70,000 dollars per annum. The 
contractor purchases the sulphur and saltpetre at prices sti- 
pulated. The saltpetre is prepared at all the saltpetre 
works around Mexico, in the jurisdictions of Chalco, Tez- 
cuco and Ayotlan. 

39. There is a monopoly of copper in Mechoacan, which 
returns to the revenue, 1000 dollars per annum; the mines 
which are the subject of it, are situated in the township of 



* Law 61, title 10, book 8, Collection of the Indies. 

t Escalona, in his Oazophil. lib. 2, p. 8, cap. 1, pag. 100, §. 5, de cobre, 
&c. where he collects together many royal orders, directed to the vice- 
roys of Peru, and establishing the right of the crown. 

I Escalona, loc. proxim. citat. Don Joseph Saenz, cap. 3, Tratad. de 
medir minas, MS. 

$ Ordinances 10 and 11. 
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Santa Clara del Cobre, in the jurisdiction of Pascuaro.* 
And the monopoly of alum is farmed out, at the capital of 
Mexico, for more than 6500 dollars per annum.f 

40. These contracts contain special conditions for pre- * 
venting the articles to which they relate from being other- 
wise procured. As to sulphur, the contractors are regarded 
as owners of the mines, and, as appears from the 18th con- 
dition of the last contract made with Don Rodrigo de 
Neira,j: in 1747, the transaction between the contractors 
and those who work the materials, partakes of the nature of 
a letting and hiring. Without their permission, no other 
articles of the same kind can be prepared, nor can the mines 
from which they are procured be worked; such being the 
usual stipulations of the contract. And the rents which 
they respectively pay to the crown, under these contracts, 
include all the duties which the revenue can claim upon the 
articles to which they relate, it being stipulated by the con- 
tractors, that these rents are to be regarded as compensating 
for the duties of the fifth or tenth. 



* Villa-Senor, Theatr. Americ lib. 1, cap. 6, pag. 41, and lib. 8, cap. 1, 
pag. ««. 

f Idem, lib. 1, cap. 6, pag. 41. 

% Conditions, printed at Mexico, 1747. 
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CHAPTER IV. 



IT 18 PERMITTED TO TRY FOR AND WORK MINES, WITHOUT 
RESTRAINT, IN PUBLIC AND ALSO IN PRIVATE GROUND, 
SUBJECT AS TO THE LATTER, TO THE RIGHT OF THE 
PROPRIETOR TO BE COMPENSATED FOR THE DAMAGE 
DONE TO HIS PROPERTY, ACCORDING TO AN ESTIMATE 
TO BE MADE BY SURVEYORS. — THE OCCUPYING AND 
REGISTERING OF THE MINE GIVE ANY PERSON A RIGHT 
AGAINST THE OWNER OF THE SOIL. 



ORDINANCES XVI. LXV. 

XVI. Also, we ordain and command, that it shall be law- 
ful for all persons whosoever, even foreigners, to search for 
mines of gold and silver, and such other mines as are the 
subject of these our ordinances, and to make trial-pits, and 
to take all the requisite measures for the discovery of the 
aforesaid metals, throughout the whole of the kingdoms 
and domains of the crown of Castile (except such places as 
are excepted),* in all fields, woods, waste places and thresh- 
ing floors,f in pasture grounds, whether belonging to our- 
selves, to any town, or to individuals, and in any inherit- 
ance whatsoever, without any hindrance or interruption 
from the owners of such pasture grounds or inheritance, or 
from any other person whomsoever. And that if it should 
be necessary to dig or sink in such pasture ground or inhe- 
ritance, it shall be lawful so to do ; provided, that if any 
damage be committed, the mining justice shall appoint two 
persons of trust, who shall make personal inspection, and 
declare their opinion on oath, and that if they shall not 



* This appears to refer to the mines of Guadalcanal, &c. mentioned 
above, chap. 3, ord. xv. — Trans. 

t A plot of ground, on which the <.orn i« trodden out of the ear by 
horses or mules. — Trans. 
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agree in their declaration, the said justice shall appoint one 
or more other person or persons upon oath, until they shall 
agree, and what the major part of such persons shall so 
agree in declaring, he shall command to he paid and done 
accordingly. And that if ore shall be found, and it shall 
be thought proper to follow it out, and to set up an estab- 
lishment and a work shop, and to make the other arrange- 
inenls necessary for working the mine or mines and reducing 
their ores, the damage such pasture grounds or inherit- 
ances shall have thereby sustained or may thereby sustain, 
shall be inspected by such two persons, who, upon a due 
consideration of the whole matter (under their oaths as 
aforesaid}, shall estimate the amount of the damage, which 
the said justice shall command to be paid as aforesaid. 

LXV. Abo, we ordain and command, that when and so 
often as cases shall arise in which arbitrators shall be nomi- 
nated by the parties, or by the said mining juslice, such 
arbitrators shall, in the flrst place, lake an oath that they 
wilt speak and declare their opinion truly and faithfully, 
and that if such arbitrators shall not agree together, then, 
in such case of disagreement, another person shall be nomi- 
nated, either by agreement of the parties, or by the mining 
justice, and that if such last-mentioned person shall agree 
in opinion with eilher of the aforesaid arbitrators, such 
opinion shall be observed and carried into elTect. And that, 
if no two of them agree, but they diiTer in opinion, either 
wholly or in part, oihcr persons shall be successively nomi- 
nated, until the majir part agree in opinion upon the whole 
matter ; w hich beinfj the case, what such majority shall pro- 
nounce and declare, shall be observed and carried into 
effect. 
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1, It ii freely permitted to search for min 

grouric] of atinther proprietor. 
% Thii ii a deviation from tlie tivil law. 

S. Nothing ia oow payable, aa formerly, lathe owner of the ground. 
1. Answer to nn nlijerijon grounded on oiie of the old ordinances and o 

one orilioic of Pern. 
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6w Tht mines are mot Co be considered as included by the sovereign in 
the grant of the land. 

6. It is to be understood that this right of searching freely for mines, is 

not to be exercised to the damage of other persons; and that any 
such damage is to be estimated by surveyors, to be nominated by 
the justice; together with an umpire, in case of their not agreeing. 
Allusion to the bad qualities of these surveyors. 

7. An enumeration of the various kinds of injury which the owners of 

the ground, and the Indians, may sustain. 

8. It is to be borne in mind that every right is to be exercised within 

moderate limits, and so as not to prejudice other parties. And con- 
sequently, the power of setting up buildings, smelting works and 
ftarnaces, granted to the miners, is not to be regarded as extended 
to others. 
0. Any peraon desirous of searching for a mine or treasure in cultivated 
ground, must gi?e security for the damage. 

10. There are very few mines in New Spain, worked in the ground of 

any other than the miner. 

11. The owner of the ground is, for various reasons, not to be preferred 

before the party who has registered the mine. 



COMMENTARY. 

1. It appears from these ordinances, that both subjects of 
the crown and foreigners (taking this word with the limita- 
tion above stated),* have an absolute right to search for 
mines, in all places whatsoever, whether the ground be pub- 
lic or private property, and in the latter case without hin- 
drance from the proprietor, provided they compensate him 
for any damage done, according to the estimate of expe- 
rienced persons. Similar provisions are contained in the 
15th of the old ordinances.f The corresponding ordinance 
of Peru, adds a penalty of 1000 dollars, to be imposed, 
without appeal, upon the mere proof of the act of re- 
sistance.j: And the general law of the Indies permits 
subjects to try for mines wherever they may think proper, 

* Sup. cap. 8, n.25, 26. 

t Law 5, tit 13, cap. 15, book 6, Collection of Castile. 
( Ordinance 1, of those issued by the viceroy, Don Francisco de To- 
ledo^ published by Escalona in his Oazoph. lib. 2, p. 2, c. 1, pag. 104. 
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and to work them freely and withonl any sort of impedi- 
ment,* it being for the public benefit that it should be so. 
And this, according to Antunez, Alfaro and Gregorio Lo- 
pez,t who refer to Cepola, Paulo de Castro, Pedro Bar- 
bosa, HoratiusMontanus and others, is the reason for giving 
permission to try for a vein of ore on the ground of another, 
against the will of the owner. The same rule holds as to 
treasure, found either in Spain or the Indies, as to which 
the same forms of law must be observed, such treasure be- 
longing by right to the crown. J 

S. By these regulations, the civil law and Ibe old law of 
Spain have been altered. — First, mines in public ground 
could not formerly be worked without a licence, as belong- 
ing by right to the sovereign, whilst those in private 
ground were regarded as the property of the owner of the 
soil, being the proper produce thereof. This is stated by 
Solorzano, Antunez, Gutierrez and Lagunez, who make 
copious references to the text of the common law, and cite 
the authority of many Doctors.^ But according to our new 
ordinances, no licence to try for mines, either trom the sove- 
reign or the proprietor of the ground, is required. 

3. Secondly, by the civil law, if any person discovered a 



• Law 1, tit 19, book 4, of the Collection of tlie Iiidiej. 

f Aotuiiez, dc doDat lib. 3, cap. IS, n. 15, AITaro, de offic. Gac. gtou. 
SO, f.6, n. 111. Gregor. Lopez, in glosi. fi. L. aT, tit. 11, parti d. 4. 

] Law 1, tit 13, book 6, of Ihe Collectiuii of Castile. Law I, tit 19, 
book 8, of llie Collection of tlie Indies, " As a revenue which of right 
belongs to us." TIjis law gives the form of the security to be entered 
into for the damage ; and of the agreement as to the portion to be taken, 
first deducting the duties and flfth«. And by the 2d law of the same ti- 
tle, the treasure found in sepulchres is to go, after deducting the fifth, 
one half to the king and one half to the discoverer. Antaya, in Cod. 
tit 15. a. n. 49, usque ad 52, cum Valenzuela, Gutierrez, Cajtillo, Mas- 



trillo, Cavcilo et uliii 

JL. 3,de jur. lisd. L. div 
■pud Bolorz. de jur 



o ^'si vit. fT. de reb. eor. Vide innumeros 
n. 8. lib. 5, cap. unic. n. 27. Antunet, de 
donat libs, cap. 13, n. I, usque ad 10. Outierr. Practicar. lib. 4, quest. 

O.n. 50. Lagunez, de fructib. 1, p. cap. 10, n. 52, et leqq. Am ay a, in Cod. 

h unic. de thetaur. n. 30, qui omnei cnmulant jura et AA. 
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vein, by permission of the owner of the ground, he was 
liable to pay one tenth to the latter, and one tenth to the 
exchequer." And accordin^^ to the 15th of the old ordi- 
nances, the owner of the land, besides being compensated for 
the damage, was entitled to be paid one per cent, before de- 
ducting the payment to the revenue ;t and this payment of 
one per cent, likewise obtained under the ordinances of 
Peru.f But by the 16lh ordinance of the new code, no 
part of the gold or silver raised, is to be paid to the owner of 
the inheritance or estate, and the payment to the revenue of 
the 6fth or tenth, or whatever may be imposed, is the only 
payment required. 

4. And although some persons would perhaps hold, tfast 
the omission in (his 16th ordinance ought to be supplied 
from the 1 Jth of the old ordinances, and from those of Peru, 
so as to establish the payment of this one per cent, in New 
Spain ; it is impossible that this can be a correct opinion, 
for the intentional omission of this charge, whilst all the 
rest of the old ordinance is repeated verbatim in the new, is 
the same thing as if an express clause to the contrary had 
been inserted ; such an obvious omission on the part of the 
sovereign, to state what he might so easily have expressed, 
proving that it was nut his will that the regulation he had 
previously made in the old ordinance should be enforced; 
besides which, it is evident that the principal object of this 
and the other heads of the new ordinance, is to benefit and 
relieve the subject, by abating the charges previously pay- 



• L. cuncti, Cod. de metnllar. lib. 11. "Cancti qui per privatorum loca 
■axoram venam laboriosia efibsionibus periequuntur, decimal fisco, deci- 
Diaf etiam domiuo repnest^iitenl." 

t Cap. 15, of law 5, tit. 13. book fi, of the Collection of Castile. 
" Provided that, besides making a compensation for the damage, the 
onner of the pasture grounds or iuheritance where the mines shall ba 
found, ihitll be paid one per cent, upon all the silver raised from such 
mines, tlear of all expenses, and before the deduction and payment of 
our duties, it being our will and command that such one per cent, shall 
be paid out of the whole." 

]: Ordinance 9, in Escalona's Gazophil. lib, S, part. 8, cap. 2, p. ItU. 
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able to the crown. And the ordinance of Peru is confined 
rn its operation to that kingdom alone, and does not extend 
to New Spain, where the ordinances of the new code are to 
be observed, until others shall be confirmed by the coun- 
cil. • And the general laws of the Indies merely contain 
a proviso against injuring third persons, or the Indians; 
the meaning of which i9,as we have shewn in Chapter 1 1., that 
compensation is to be made for the damage, t but not that 
any further charge should be imposed, beyond the fifth or 
tenth, payable to the crown. Another argument, bearing 
with considerable force on the question, is derived from the 
words of the law, which, when providing for the payment 
of the fifth, declares that no other deduction shall be made, 
and that it is the will of their catholic majesties to grant 
away the other four parts, so that every person may have 
power to dispose of them, as of anything of their own, free, 
quit and clear, as a return for their costs and expenses.^ 
And again, as they are to be common in all places, and to 
every description of persons, free and discharged from every 
kind of impediment,^ it follows, that they can be Bubject to 
no other charge except the fifth. 

5. As a consequence of this liberty to seek for mines, ex- 
tended absolutely to all persons, it follows, that they must 
be regarded as not having passed with the grants of land 
from the sovereign, unless particularly mentioned in the 
grant, or unless a case of immemorial prescription be 
made out. II But, except in those two cases, no person of 
whatever condition, rank or dignity, can prevent their being 
searched for in his farms, pastures, inheritance or other 
place. For they have been made everywhere common by 



• Laws I and fl, book 4. tiL 19, Law 3, tit. 3. book 2, Collection of the 
Indies. 

t Law I, tit 19, book 4, Collection of the Inclies. 
t Iaw ], tit 10, book 8, Colleclion of tlic Indies. 
; Law 1, lit If), book 4, Colleclion of the Indies, 
n Law 2. litle 13, book 6, Collection of Castile; et ibi Aetredo. La- 



gunez, de fruct. 1. p. cap. 10, i 
verb. Argentaria, n. &. 



I Horatio MoDtano, de regalib. 
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rojal authority, in favour of thoee subjects who shall first 
discover or take possession of them. 

6. But this permission, it is to be understood, is to be so 
exercised as not to prejudice third persons; and the amount 
of any damage that may be done, is to be estimated by sur- 
veyors (who are to be nominated by the justice and not by 
the parties), together with one or more umpires, in case of 
their not agreeing; and in default of payment of what the 
surveyors shall estimate upon oath, as the amount of the.i 
damage, execution shall be levied. Such are the provisiuiiB j 
of our IGth ordinance, and they are more plainly laid down 
in the 63th, which prescribes the mode in which umpires 
are to be nominated, until they agree in opinion, directing 
that when the majority agree, their award is to be observed 
and enforced; which is also agreeable to the rules of the 
civil law, as we may learn from the Cardinal de Luca, and 
from Uichio, Burato and Gregorio.* And as we before 
remarked, the ordinance provides (probably with a view 
to dispatch), that the justice shall nominate the surveyors; 
for if they were to be nominated by the parties them- 
selves, they would be prejudiced and inclined to the in- 
terest of those who had appointed them, and would be lia- 
ble to be influenced by partiality or regard ; which is so 
much the case, that the greatest inconvenience the judges ex- 
perience in this and other matters, wherein it is necessary 
to have recourse to the aid of surveyors, arises from their 
obstinate disagreements, wherein they display, not their in- 
telligence and skill, but their corruption, prejudice and 
partiality. And these evils are lamented by the most judi- 
cious writers,t who give rules for preventing the delays 



• hoc. tlisu. 33, de jjdic. i>. il. Bich. decis. 291 et 5M. Burat. 
dec. 60. Gregor, dtc. 271, 177, p. 10, recent. 

t Luca, ii> various places in hji Tlieati'o, and especially in disc. 33, He 
jndicjis, n. 19, unique ad 37; ibi, n, 33. "Circa prupriani artem, vel perU 
tiam, frcfiuenur iieqiie tuum officium bene exerceiit ; ut preesertim conti- 
git in pei'itis eBliniatoribus." Et d. 21, "Quilibet est defensor vel pairo- 
cinator illiuis partU quee ipsum elegit." 



134 C'OMMENTAIUBS ON THB 

nnd vexatious objections interposed by the parties; one of 
which is, that a list should be previously given in, that 
there may be an opportunity of challenging any persons 
who are suspected, after which, no objection should be 
made to any person who may be appointed, but their judg* 
ment, or that of the umpire, in case of disagreement, should 
be final. And therefore, the ordinance directs, that they be 
persons in whom the judge can place confidence, and men of 
due probity, judgment and rectitude, so that they may form 
their estimate upon a fair consideration of all the damage 
attending the setting up of the mining establishment, and 
the other arrangements necessary for carrying on the 
works. 

7. The damas^e may arise, not merely from the digging 
and excavating the soil, but from the setting up and build- 
ing houses and smelting furnaces* in pasture grounds re- 
quired for cattle, or from any other inconvenient circum- 
stance affecting the owner of the soil, and arising from the 
mines; as for instance, if, after the soil has been reduced 
into cultivation, the culture should be interfered with by 
the denouncement of the mine. And were the law other- 
wise, it would be unjust, as we are told by Acevedo and An- 
tunez, who follow Aiflictis, Rolando del Valle and others. f 
But by this means injury to third persons is prevented. In- 
jury done to the Indians is particularly noticed by the law, 
which directs that regard be had to their wretched condi- 
tion, and that compensation be made to them for the land 
taken from them, and for all other damage done to tbem;{ 
and that no one presume to intrude wantonly into their 
ground. 

8. And as every right, the exercise of which may indi- 
rectly operate to the prejudice of third persons, is to be 
uaed with as much moderation as may be, and so as to pro- 



■ Chap. SI, ordinaace 6S. 

\ Acevedo, upon law 1, tit. 13, book 6, n. 1. Ai 
gii>, lib. 3, trap. 13, n. 17. 

I Lsw I, litle 19, book i, Collection of the Indiei 
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duce the least possible damage,* it will be proper that the 
justice should confine the right, and prevent the damage, as 
much as possible. That is to say, that he should permit no 
persons to erect smelting houses, furnaces or other works, 
except the owners of mines, of whom the law makes express 
mention, t and who require them, as accessary to the prin- 
cipal object of working the mines; and the purchasers of 
ores in the large way, who require them for the same rea- 
son. I recollect a case where, under pretence of setting up 
litharge works, certain inhabitants of the place, by name 
Castorena, were about to set up grinding und stamping 
mills, on part of the farm of Reoyos, in New Galicia, be- 
longing to the Count de Santiago; but the royal audicncy 
of that district, upon the representation of the Count, or- 
dered them to quit the place, and to make good the damage 
done to the land by them and their cattle, as well because 
theirs was a case to which the ordinances did not apply, as 
because their works might have been carried on upon land 
of their own, without intruding into that of others. 

9. This licence Is also restricted by the second of the or- 
dinances of Peru,t which provides, that if the discoverers of 
mines wish to search in vineyards or plantations of trees, 
either from malicious motives, or because they are, as they 
allege, certain that ore is to be found there, they shall give 
security, before making any trial, to repay to the owner of 
the soil whatever damage they may occasion. And this is 
agreeable to the civil law,^ which has for its object to pre* 
vent, by this precaution, the opportunity which would be 
presented for the exercise of malice, and to guard against 
the damage which might otherwise he suffered in buildings 



* Odia reslringi, fuvores convenit anipliari. 

t Cap, 21, ord. 52. "The owners of ibem." "The ownen of 
mines." "The ownera of the said mines." 

t Escalona, in his Gazoph. lib. 2, part. 2, cap. 1, pag. 104. 

I L. 15, §. 2, ff. de dainiio iiifeclo, ibi ; " Cum aulem in aliena fiat, sf 
dalionem pmtor injungii." 
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and cultivated ground,' in which, according to that taw, it 
was not permitted to dig, under pretence of there being ore.t 
And as the object of these laws is to secure indemnity to 
third persons, namely, the owners of the soil, but at the 
same lime not to restrain the right of searching for mines, 
it would be extremely agreeable (o justice, in all cases 
where objections are made, upon u reasonable apprehension 
of damage, that the discoverer should give security to 
make it good, in analogy to the regulation of the law of the 
Indies, respecting those who are desirous of searching for 
treasure.^ 

10. In New Spain however, from the immense extent of 
those regions, and from the great abundance of mineral trea- 
sure which may be found in the common and waste places, 
there arc no instances of mines being registered in the ground 
of other proprietors. By the 17th ordinance, mines are not 
allowed to be registered without producing the ore, and in- 
dicating the place where it has been found. 

11. The question may be raised, whether, upon the dis- 
covery of a mine in another propi ietor's ground, the owner 
of the soil is entitled to claim precedence of and oust the 
discoverer? To which we reply, on the authority of Baldus, 
Paulo de Castro, Rosenthal, Petrus Barhosa, Bartholo and 
Cepola, all of whom are cited byAntunez,^ that the discoverer 



lod fulurum 



* "Damnum infectum est damnum nondum (i 
veremnr." Leg. 3, ff. de damno inrecto. 

t L«g. 0> Cod, de metall. " Quoidam operta liumo esse laxa diceiitet, 
id agere cognorimns, at detoRsis in nitiim cuniculia nlienaruni [edium 
fundamenta labefactent. Qua ile re, >i ijuando hujusniodi marmora lub 
tedificiis latere dicantnri perquireiiili eadem i-opia deiiegetur." 

{ Law 1, tit. 18, book 8. " Dinding (hemiekes pcrsoDally, and their 
property liktwise, with auRicieiit aureltei, lotatisry and make good to the 
owner, the damage or injury whii^h the searchiitg Cur treasure may occa- 
«ion to the ttoutes, cultivated groundtand posseMioni, where they shall 
aaaume the Ireaiure to be. according to the eitlmale of iutclligeni snd 
experienced persons," 

J Antunez, de donat, lib. 3. caji. 13, n. 16. 
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is to be preferred before the owner of tlic ground, provided 
he comply with the directions of the ordinances concerning 
registry. First, because be who first takes possession ac- 
cording to law, is in a better condition.* Second, because 
the mine or vein is not part of the estate, nor did it pass 
with the land, but is common, and falls to him who first takes 
possession of it. Third, because he who first sets about 
exploring and working the vein, is in a situation to claim 
the preference, both by the rules of justice,+ and by the 
ordinances of the new code, which confer upon the first dis- 
coverer the right of making the first registry, and of taking 
a larger space of ground, with other privileges which we 
shall notice hereafter.^ In Peru, a mine is to he allotted 
to the owner of the soil, after setting out one for the dis- 
coverer, and one for the crown. ^ But in New Spain there 
is no law to this effect, although the owner of the soil, as 
well as any other person, may afterwards register a mine if 
he pleases. Fourth, because it is to the advantage of the 
public, that ores should be searched for, and that mines 
should be explored and worked by the people generally, || 
and the owner of the soil has therefore no right to prohi- 
bit them from doing so, nor can he have any right lo deprive 



■ Leg. 3i, IT. de procurator, " Pluribus [irocuraloribui in BoliJum 
■imol dati>,occupanti« nielioT conditio erjt," Larrea, Decis. Granat. disp. 
43, n. 3, aud 31, cum phinbus. 

t Antonez, de dotialionib. bb. S, cap. 18, cum Barth. CiEpola, Barboaa 
et Rosenthal, n. 16. " Quia prim iuivpit qunrere venai, vt Uborare 
facere(|oe ea que pertinent ad inveniendam rem de cujdb pnelatione 
a((itur." 

t See chap. 8 and 9, and ord. 83 and 23. Law 9, lit 13, book Q, Col- 
lection or Castile. Lnrrea, dec. 44, n. 3. " Et in minis argeiiti, auri, et 
in relitiais metallis pretiosis Ivgibus nostris adeo jus adquiritur inve. 
nienti, ut illui) extendat primus inventor in ISO ulnai longitudinis, et 00 
latitudinis." 

^ Ordinance 2, or the viceroy Don Francisco de Toledo, in Escalona, 
lib, a, part. B, cap. 1, pag. 105. 

\\ Larrea, dec. 44, n. SI. " Quasi publics iitibtati quce in metallorum 
■ndagatione consistil, maxime cxpcdiat a pluribus mctalla perquiri et 
eObdi." L. 1, Cod. de melallariis. 



138 COMMENTARIES OK THE 

another of the fruits of his diligence. And this applies 
not only to mines of the precious metals, but also to any 
mineral deposit, as was determined by the senate of Gra- 
nada, in a decision which is illustrated by Larrea, in his 
collection, where he shews, that upon the ground of utility 
to the public, any other person may work upon the conti- 
nuation of the original vein. And Corradini, in his Tratado 
de el derecho de prelacion^ puts the question in express 
terms, and comes to the conclusion, that the proprietor of 
the ground has no right of priority, if the veins belong to 
the sovereign, but that, if they belong by right to the pri- 
vate owner, he is to have the benefit of them, unless some 
other person have commenced digging, or have laid out 
money upon them, in which case such latter person shall be 
preferred, upon the ground of his having taken earliest 
possession.* 

* Corradini, de jur. preelat q. 67 per totam. 
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OF REGISTERING MINES OP GOLD AND SILVER, AND OF EN- 
TERING IN THE REGISTER THE SALEB, THAN8KEHB 
AND ALTERATIONS OF THE BOUNDARIES OF SUCH 

mines; how and before whom ercii registry is 

TO BE made; and that THE DIFFERENCE BETWEEN 
REGISTRY AND DENOUNCEMENT IS ONLY IN FORM, AND 
NOT IN SUBSTANCE. 

ORDINANCES XVII. XVIII. XIX. LXIX. 



XVII. Also, we ordain and command, that whoever 
shall discover a mine of gold, silver or other metal what* 
soever, shall be bound, within SO days after discovering or 
finding the ore, to register such mine before the mining jus- 
tice within whose jurisdiction it shall be situate, and in the 
presence of a notary, producing the ore which he shall have 
found. And that the register shall describe the person who has 
made the discovery and registry, and also the place where 
the mine is situate, and where the ore produced was found. 
And that the person making such registry shall, within sixty 
days from the making thereof, he bound to send, and shall 
send an authenticated copy of such registry, to our admi- 
nistrator-general, if there be one in the district, and if not; 
then to the administrator of the dcpartmeni, within which 
the mine may be situate, in order that the interest which 
each persoD may have in such mines, may be noted and en- 
tered in the hook of registry, and so that all the mines 
which there may be, and which shall be discovered, may be 
known, and an account thereof taken. And that in case 
such registry be not made in the manner and within the 
time aforesaid, any person may register such mine, and 
shall thereby have and acquire the right which such disco* 
vcrer or other person, who might have required the regis- 
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try, would have had, if be had caused Ihe registry to be 
made as aforesaid. 

XVIII. Also, forasmuch an many new and old mines 
which have been discovered and registered previous to 
the time of issuing these our ordinances are occupied, 
but are kept at a stand and unworked, and there is no 
complete information as to these mino^, the registries of 
which have been made in an irregular manner : — We ordain 
and command, that all persons who, previous to Ihe issuing 
of these our ordinances, shall have explored and registered 
old or newly-discovered mines, shall be bound to renew and 
make such registry again, within the term of two months, 
according to, and in the manner prescribed by Ihe last or- 
dinance, with respect to such as may hereafter be discovered. 
And that they shall be bound, within the further period 
of 60 days, to send, and they shall send such registries 
to our administrator-general aforesaid, if (here be one 
within the district, and if not, then to the administrator- 
general of (he department within which the mine shall be si- 
tuate ; and that if they shall fail to do this, and to procure an 
authenticated copy of such registry, they shall be deemed 
to have forfeited, and shall forfeit the right they may have 
acquired or may claim, to such mine, and that any person 
who shall take the proper steps, agreeably to this our edict, 
shall have the mine. 

XIX. Also, we ordain and command, that the mining 
administrators of each district shall keep a book, in which 
shall be entered all the registries made in such districi, con- 
cerning all the mines already discovered, or which may 
be discovered, taken, sold, or dealt with in any other man- 
ner, and that such administrators shall send to Ihe office 
of our principal accountant, each for his own district, a 
report of Ihe state of Ihe mines of these our kingdoms, and 
of what shall have been done concerning them, signed with 
his own name; and that after having sent Ihc 6rst report, 
they shall send, every six months, a like report of all thai 
may have taken i)lace, nr been done in respect of the same. 
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LXTX. Also, we ordain und command, Ihat all persons 
who shall seek for, find and take, mines or Streamworks of 
gold, as well the first discoverers as others, shall, in regard 
to the taking possession of, registering and staking out the 
boundaries of such mines, observe the provisions of such of 
these ordinances as relate to the taking possession of, register- 
ing and staking out the boundaries of silver mines, and under 
the same penalties as are therein imposed; and that they 
shall be bound, in conformity with the last-mentioned ordi- 
nances, and under the like penalties, to transmit the regis- 
tries to our administrator-general, or to the administrator 
of the department, and that the last-mentioned officers 
shall keep books of registry, for the mines of gold, in like 
manner as is provided in regard to those of silver. 



CONTENTS OP THE COHHENTARV ON THESE ORDINANCES. 

I. or the necessity of registering the mines, and the time prescribed for 

that |iurposc. 

S, What registry is. 

3. It is the basi« of the title to the property af the mine. 

i. ArgumeDtii shewing the advantage and necessity ofnuch a proceeding. 

5. One object amongit others, is to furnish the respective governments 
with information concerning the mines. 

fi. Orthe book of registry, its object and advantages. It is to be kept 
by the administrator of the department 

7 and 8. There being no such officers in the Indies, these books are to 
be bept by the governors and chief alcaldes, to prevent mi8la.kea 
or false entries. A notice of a very strict order to this effect, is- 
sued by the Marqness de Casa Fuerte, in the year 1787. 

S and 10, There must be a new registry for every change of owner, and 
the like upon an alteration of the boundaries. 

II. In Peru tliere is a mining notary in each province. 

12. The hour of makingthe registry must be entered, and why? 

13. Several questions on the subject of registry proposed and answered, 
II. The registry is not to be made before the officers of the crown, 

15. Practice of the government in the case of new discoveries. Of the 
authority of the viceroys, and of the right of the presidents and 
governors to arrange matters concerning the government of the 

16 and 17. Delay in making registry is corrected, provided no other 



person shall hare made registry in the mean 
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18. Of the fbcility with which the registry tnuy be made, and which 

renders its omission inexcusable. 

19. Ill Peru, the discoverer of a mine, not making registry within the 

time prescribed by the ordinance, loses the (irivilege of a dis- 

80. Two exceptions to this rule, one when it is foond impossible to do 
■o, and the other in cases where the Indians are concerned, their 
ignorance being a sufficient excuse. 

81 to 25. Registry and denouncement are su bit tauti ally tlie same, al. 
though differing in formj which is proved by several arguments 
and by inference from several of the ordinances. 



COMMENTARY. 

1. The three first of these ordinances agree with the 16th, 
17th and 18th, of the old ordinances,* with the 4th chap- 
ter of the edict of the year 1559,+ and Mith the ordinances 
of Peru, I in this respect, that all these laws direct that 
newly-discovered mines of silver shall be registered. The 
like provision is made with regard to gold, by the (i9th or- 
dinance. The ordinances of Pern, however, allow 30 days 
for making the registry ; but in New Spain, the law of Cas- 
tile is followed, which fixes 20 days. 

2. Registry is nothing more than a public description 
of the person who has found the mine, and the place where 
it is situate, and an exhibition of the ore, to be made before 
a justice and notary. The practice in the mining districts 
of New Spain is, to present a written document stating 
the particulars above-mentioned, and the signs by which 
the mine may be known, setting forth the mines and 
stakes of other proprietors contiguous to it, and mentioning 
the name by which it is to be distinguished. All the trial 
pits, whether large or small, pits, trenches and other works 
within the boundaries, are to be likewise registered. The 
justice then declares the mine to be registered, and gives 



* Law 5, tit. 13, book 6, Collection of Castile, cap. 16, 17 and 18. 

t Law 1, cap. i, eod. 

t Ordinance 4. Escalona, Gazophil. lib. 9, p. 8, cap, 1, pag, 105. 
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permission to work it ; after which the miner must sink it to 
the depth of three estados ;' subsequently also, he prays 
to have possession given to him, and the boundaries assigned. 

3. The registry is the basis of the title to the mine, and the 
attributive cause of the subject's right of property in it; the 
crown having subjected the proprietor to this obligation 
when he made the mines common. + And no mine can be 
lawfully worked, until registry is made, without which it ia 
liable lo be registered by any other person, the form of the 
ordinance not having been com|)lied with. 

4. The reasonableness of this regulation is evident. First, 
because the mines are not allowed to be worked without per- 
mission from the crown, or from the justice in the king's 
n&me;{ which permission is granted at the time of making 
the registry. Second, because, as the revenue is interested 
in a share of the produce, it is incumbent on the discoverer 
to give information of his discovery, and by the civil law, 
concerning treasures, if he suppressed the discovery, he was 
liable to forfeit the whole of the treasure found, and double 
the value :^ and therefore, the discoverer, if he would pre- 
serve his right, should give notice of the discovery of the 
mine, and make himself known. Third, because, by another 
of the ordinances, no one can register another person's mine, 
or a mine which any other person has discovered and regis- 
tered ;|| and therefore the person who has discovered the 
mine, ought lo declare himself. Fourth, because, as is pro- 
vided by another of the ordinances, no mine is allowed to be 
worked, unless both a vein and metallic ore be actually pre- 
sent,! on which account the ore must be produced, and an 
oath must be taken, as provided by the ordinance of Peru, 
cited above, that it was found at the place described, in order 



■ Bee chap. 16. ord 36 and 36. 

t Law I, tit. 19, book 4, Collection of the Indie!i, 

t Gutierr. Pratt, q. 37. ri. 63. 

{L. 3. ^Sd. ff. dejur. fisci. Law. t,til. 13, bonLO, Collection of Cast ile. 

I See chap. 6, ordinance 20. 

T Chap. 14, ordinance 30. 
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that it may appear that the pit, which is proposed to be 
opened and worked, is not so proposed under a false or 
malicious pretence. Fifth, because, as all the mines, whether 
those taken by the first discoverer, or ordinary mines, must 
have some determinate* limits and boundaries assigned to 
them, their site ought to be made known and pointed out for 
that purpose. Sixth, because, as a preference is given in 
measuringout the boundaries of the mines, according to the 
longer or shorter time which has elapsed since making the 
registry, + it is requisite that it should be made in due form, 
and consequently, if no registry be made, thelille is defective. 
Seventh, because it frequently happens, where a communi- 
cation is made between the workings of two mines, that it is 
alleged that one or the other of them was commenced upon 
dead ground, not containing a vein or ore. And although, 
under certain circumstances, which will be noticed in their 
proper place, the registry is not conclusive evidence to the 
contrary, yet it may be of much assistance in establishing 
that the mine was properly commenced, if, as is generally 
the case, no clearer proofs of malice or fraud be adduced. 

5. Besides the above-mentioned, another important object 
is attained by means of the registry, namely, that of having 
an account of all the mines which exist, or which may be dis- 
covered, as the ordinances express it; by which means, not 
only the rights of individuals in relation to the mines, are 
assured, and this important class of property preserved in a 
regular course of succession; but the withholding of the 
tenths or fifths payable on the silver which may be raised 
from them is prevented, and the government is furnished with 
authentic information concerning the mines, and is enabled 
to make proper arrangements in relation to their economy 
and government. With this view therefore, it is ordered, 
not only that the mine owners shall transmit their registries 
to the administrator-general, but that the mining adminbtra- 
tor of each district shall keep a book, in which he is to enter 



• Cbap. 10, ordinante 23. 
t Ghkp. 11, ordiaaoce SS. 
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all registries which may be made ofininesalready discovered, 
or to he discovered, taken, sold or dealt with in any other 
manner within his district ; and that he shall send a report 
to the office of the principal accountant every six months. 

6. Properly speaking, the register is the hook in which 
deeds and grants are entered, for perpetual remembrance 
(hereof; so that if they be lost, torn or defaced, or if any 
question he i-aised as to their identity or authenticity, re- 
course may be had to the hook of registry, as appears from 
(he law of the Partida,* agreeably to which, all gifts and 
grants are registered in the public archives ; and in cities 
and corporations, registry is made of the rents reserved 
upon houses and inheritances, and of all hypothecations of 
such properly, in order to guard against the inconvenience 
which follows from the evidences of such transactions being 
wholly in the power of individuals, who may falsify, alter 
or lose them, to the prejudice of the public and of private 
interests. 

7. But inasmuch as there are not any general or parti- 
cular administrators in the Indies, although there are go- 
vernors, mayors and chief alcaldes in the mining districts, 
and likewise mining and registering notaries, the provisions 
of these ordinances ought in this, as in all other respects, 
to be maintained and observed in that kingdom, agreeably 
to the rules of Its municipal laws, as stated by us above. + 
For it is a great object to guard against the serious conse- 
quences which might otherwise ensue, from the importance 



• Law 8, tit- 19, part 3. " And we iletlare that the register is, in other 
worda, a book kept to preserve the remembrance of the deeds and grants 
which may be made. And it U of much use, for if the grant or deed be 
loxlor torn, or if the writing be effaced, by age or by any other meaas, or 
if Einy question shoald be raised concerning it, from ita heing erased or 
npon any other gronnd, the loss may be repaired, or the old deed renewed, 
by reference to the register. And moreover, any ijuestions raised concern- 
ing deeds, of which suspicions are entertained, may be put at rest. Sic." 
Law 3, tit. 15, book 5, und law IS, and the whole of tit. 15, book 2, of 
the Collection of Castile. 

t Law 3, tit. 1, book 8, Collection of the Indies, and the whole of tit. 81. 
book 4, of the same. 
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of the interests which are involved in mining ; the liti- 
gation being principally concerning mines yieltiing rich pro- 
duce. And these considerations induced the viceroy, Mar- 
quess Ca.sa Fuerte, to issue an order, dated at Mexico, the 
28th of June, 1727, countersigned by Don Antonio do 
Aviles, commanding the royal officers and justices to send, 
as speedily as possible, an account of the mines within their 
several districts, whether at work or abandoned, and what 
means there might be of snpplying them ; and in case they 
should have no book of registry for the mines which might 
have been registered in all the departments of each district, 
then to form one with all possible dispatch, that an account 
might thus be obtained of all the mines in the kingdom, 
from which a general book might be made up, shewing all 
the mines which had been discovered, those which were 
then at work, and those which had been abandoned; and 
that the causes of their abandonment being ascertained, the 
proper arrangements might be made; such general book 
to be under the eye of the viceroy. But we are not aware 
that this order, so agreeable to the spirit of the ordinances 



' under consideration. 



impo 



ant to the interests 



of the revenue, in a public, and of the subject, in a private 
point of view, was ever carried into effect. It would cer- 
tainly be very desirable to compel the royal officers and 
chief mining alcaldes to observe it. 

8. The original grants then, ought not to be given into 
the custody of the owners, until the registry be made in the 
proper hook, under the direction of the mining notary of 
the department ; for otherwise, these important instruments 
wilt be exposed to the contingencies alluded to above, and 
very serious difficulties may arise in subsequent dealings, in 
ascertaining whether the registry or denouncement was 
made with due solemnity, the time and manner of making 
it, the greater or less autiquily of the mine, or the clear- 
ness with which the title of the owner is deduced ; all which 
are avoided, if the registry or denouncement, the sales, con- 
tracts and other documents of title, under which the new 
possessor proceeds to work the mine, and to enrol himself 
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in the list of minem, are made to appear in the book or 
archive. 

9. This is repeated in plainer terms in another ordi- 
nance,* which prohibits the sale of a mine, unless it be sunk 
to the depth of three estados ; directing also, that the pur- 
chaser shall give notice of the sale, in order that it may be 
entered in the register book, under pain of forfeiting the 
mine and its value; ^^ And the like if there be a change in 
the ownership of the mine, under any other title." By 
tith^ is to be understood a contract of any description, 
whether onerous or lucrative, or succession by testament 
or otherwise, in all which cases it is necessary that the re- 
gistry should b^ made, ^' both for the sake," as is stated 
in the ordinance above-cited,t '^ of making it appear upon 
whom the share is to be levied," that is to say, from whom 
the royal duties are to be demanded; and also to guard 
against all the inconveniences which flow from the want of 
the proper formalities in the first registry, or in the subse- 
quent deeds of transfer. 

10. And not only ought the purchase deeds of mines to 
be entered in the register, but the alterations which the 
miners make in their boundaries, which we shall see, in the 
proper place, is provided by another ordinance.^: 

11. In reference to this subject, the laws of the Indies and 
the ordinances of Peru§ have provided, that there shall be 
a mining notary in each province, before whom all the re- 
gistries shall be passed, and who shall reside at the prin- 
cipal mining district, and that the registries of the dis- 
coveries made in other places shall be made before his de- 
puties, and shall be ratified before the principal within 



* lofr. chap. 16, ordinance 42. 

t Ubi sup. n. 7y proxime antecedent). 

X Chap. 13, ord. 29. 

§ The whole of tit. 5, book S, concerning the mining and registering 
notarieiy and the whole of tit. 21, book 4» concerning the principal 
miniDg alcaldes and notaries. Order 5, tit. 9, Escalona, Gazoph. 
lib. S, p. 2, cap. 1, pag. 112. 
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GO days, under pain of avoiding the registry- And he ahall 
keep all the registries in one place, and in a clear manner. 

IS. And, as is slated by Escalona, in the margin of the 
ordinance above-mentioned, on the authority of a passage 
in Agricola, the notary ought not only to enter the parti- 
culars above-mentioned, but also the hour of making the 
registry.* And ihe reason is evident, for should any ques- 
tion of preference arise, in regard to the measuring or 
altering the boundaries, regard must be had to the priority 
of tbe registry, agreeably to the ordinance, + And the like 
reason applies in the case of bankruptcy, and in other cases 
where the right to preference may be contested, to confer 
which a priority of a single instant of time is sufiicicnt.:]; 

13. Having shewn what are the solemnities with which 
(he registry ought to be made, several questions occur on 
certain points in these ordinances. 

14. First, whether, in reference to our laws of the Indie?,^ 
the registry should not also be made before the royal offi- 
cers of the district? The answer to which is, that it ought 
not to be, nnr is it so in practice; for, although the laws 
direct that the discoverers shall make oath that they will 
bring in to be stamped all the gold, silver or pearls, respec- 
tively, which they may find in mines, rivers or oyster banks, 
this has reference (o the levying of the revenue, which is a 
distinct object from the denouncement or registry of the 
mines, the latter being the othce of the justices of the de- 
partments alone, many of whom have the title of chief 
mining alcaldes. And tbe oath above referred to is admi- 
nistered, in the case of a new discovery, in order to ensure 



, "Scriba IbdinarDm in codicem 
i] ejus qui petit jus fodins.deiDde 



• Agricola, de re meUllic. pag. ( 
infert" And p. 67, "Prinio«ignal noi 
quo di>^ quAve hor&," ici: 

t Cap. 8, ord. 28. 

1 Tot. tit. S. et Cod. qui potior in pigiior. cup. qui prior, de r. y iu 0. 
Salf;ado, inLiibyr. S p. cap. 13, n. 6, ctiin pliiribus ihi: "In Imenim qns 
momenio lemporis perficiiintur momentum tuOicil, ut nperenturi et idea 
ltd prflaiionein sulScit prioritai in puncio temporis," &c. Olea, de ceM. 
jur. lit. «, quie*t. 3. n. 3. Crfspi, obseri-, 4fi. 

I Lawi 1 and 2, tit. Iff, book 1, Collfclion of the Iiidiei. 
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the due levying of the duties, but oot upon the registry of a 
mine, the title to which comes under the cognizance of the 
justice, as has been already shewn. 

15. It often happens, that the discovery of some new 
mining district occurs, the richness of which calls attention 
to it. When this is the case, the governors, each in his own 
province, ought to make the best arrangement they can for 
settling such district and supplying it with provisions, and 
for levying his majesty's share of the produce ; these being, 
amongst others, the purposes for which the government of 
the provinces has been confided to them, and concerning 
which the royal laws address them, both personally and in 
their official character.* It is very true that, from the par- 
ticular circumstances of some of the mining districts, such 
as their position, remoteness or richness, it is often neces- 
sary to form an establishment of royal officers, with assay- 
ing and smelting houses, and a treasury; but these arrange- 
ments are the province of the viceroy (subject to the 
approval of his majesty, if he should think proper to con- 
firm them, upon consideration of the reports submitted to 
him); for the forming of these establishments, and the salaries 
and expenses to be allowed, depend, provisionally, upon the 
viceroys alone. So all other matters of government depend 
on the presidents and governors, in their respective dis- 
tricts, agreeably to the laws above-cited, and to royal 
orders issued since their promulgation. But judicial mat- 
ters, such as registry, denouncement, the giving possession 
and so forth, are the province of the justices, and (by way 
of appeal) of the royal audiencies, as we shall shew more 
particularly in the proper place. f 

16. The second question which arises upon these ordi- 
nances is, whether the discoverer can make the registry 
after the expiration of the 20 days assigned for that pur- 
pose? In regard to which, it is necessary to bear in mind 

* Lawi 1,2, 9 and 10, tit 19, Law 4, tit. 20, book 4, CoIlectioD of the 
Indies, 
t Chap. 26, infra, per tot. 
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the folloiring distinction. If, after the expiration of that 
period, no person should register the mine, the discoverer 
may register it; for it is a common rule, that whilst cir- 
cumstances remain unaltered, delay may be corrected, and 
even penalties avoided, as is shewn by Tepato and Pichardo, 
upon the authority of Osacius, Bellaniera, Eneo Roberto, 
Acursius, Bartholo and others.* And the 17th ordinance 
merely ordains, "that if the discoverer do not obaeive the 
proper form and time, any other person shall be at liberty 
to register the mine, and shall thereby have and acquire the 
rights which the discoverer would have had, if he had made 
the registry in due form;" but it does not deprive the disco- 
verer of the right of registering, if no other person have 
registered the mine. 

17. If, after the expiration ofthe term of20days,some other 
person should come forward and register the mine, the dis- 
coverer loses his right, this being the penalty he is liable to 
pay for his culpable default, in neglecting to register his 
mine, and thus frustrating the ends of the ordinances. For 
a mine which is worked without being registered, is not 
properly to be called a mine, and does not merit the name, 
even though it should yield good ore. The ordinances give 
the name of mines to such only as are registered, because 
the registry is the basis of the title to every mine, and be- 
cause the omitting to make registry, evidences a vicious in- 
tention to dispose of the ore or silver clandestinely, in 
fraud of the right of the crown, and to put impediments 
in the way of other individuals, who might wish to take 
■nines upon the same vein or at the same spot. 

18. Nor ought any pretence of being impeded by illness, 
distance or the like, to be admitted by way of excuse; for 
such impediments as these may always be overcome by dili- 
gence. And as servants are employed to raise the silver, so 
a servant may be sent with the ore, being furnished with an 



* Tepat. Variar. jurJB senlentiarum, lib. I, Ubi de la 
et purgatioDe, pag. 209, et set], Pichardo, in Manuduct, ad Praxi 
mora, a n, 98, et n. 148. 
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authority; or if no notary is to be found, then, without such 
authority, and with a written note merely, or even without 
that, if the owner should happen not to be able to write. 
For, as neither the ordinances nor the laws of the Indies 
require, as a necessary circumstance, that the owner should 
appear in person for this purpose, it follows that a servant 
may make registry in the name of his master,* because all 
acts which do not require personal attendance, may be per- 
formed by a deputy, under the authority of a power or let- 
ter, or by some person appearing and giving security in the 
name of the owner of the mine, more particularly in a mat- 
ter which is for his benefit. 

19. This is in part confirmed by the 4th and 5th ordi- 
nance of Peru,t according to which, if the SO days elapse 
without any registry being made, and no good cause of de- 
lay be shewn, the rights of the discoverer are lost. And 
to prevent disabilities arising from infancy, old age, infir- 
mities or the like, being alleged as legitimate causes of 
delay, it is provided, that the registry may be made by 
virtue of an authority or letter directed to the nearest 
judge, who is to take a note of it,*as a minute of the registry, 
until it can be formally ratified, which it must be within 
40 days after. 

20. There are however, two casesof exception : — First, 
supposing some person should apply to make registry, in 
opposition to the right of the discoverer, when it happens 
that the latter is prevented by hostile force:}: from coming 
to the spot, the situation of the mine being at the same 
time very remote. And second, when the parties are In- 
dians, in which case allowances are made for the natural 
ignorance of these people. The second ground of excep- 



* Chap. 15, ord. 32. ** Uoless under a power, or b^ a servant receiving 
wages from the person for whom he shall take the mine.** Law 5, tit. 
19, book 4, of the Collectioa of the Indies. 

t Escalona, Gazoph. lib. 2, p. 2, cap. 1. page 105. 

I Cap. 8» ext, de prescript et ibi DD . 



199 t-OMME.VTARIGH ON THE 

tion is noticed by the nrJinanccs of Peru," which direct 
that the Indians shnll not he limited to the term oT 30 days, 
allowed lo the discoverer in that kingdom for registering hia 
mine, but that if they do not make registry within three 
months, then, even although the mine should he in actual 
work, it shall be open to any other person to acquire to 
himself, by registry, the rights of a discoverer. The ground 
of the first exception is this, that impediments of the de- 
scription to which il applies, cannot be overcome, except at 
the risk of life ; but in caees of the non-observance of any 
positive rule, a fair and equitable inquiry should be made, 
whether the omission w&a a culpable one, or whether impe- 
diments existed which could not be got over; and it should 
also be noticed, that there is a degree of malice and cove- 
tousness in applying to register a mine to which another 
party, who had been embarrassed by insuperable obslactes, 
has a claim. If however no impediment of this nature 
exist, or be made out, the general rule of the ordinance 
will operate with full force. 

31. The third question is, what constitutes the difference 
between denouncement and registry ?i The reply to this 
question is, that there is subslanlialty no difference between 
them, although (here is a difference in form. There is in 
form, because registry generally applies to newly-discovered 
mines; and denouncement, to mines which have been disco- 
vered before, but which, having been forfeited under the ordi- 
nances, as a penalty for being kept insufficiently worked for 
more than four months, or for certain other reasons, f are 



■ Ori). 16, apud Escalon. ubi snp. p. lOS, tit. I. 

f What the miners call denouncement, ia the tame aa that nhich the 
Iftw and ordinance* denominate denunciation. L, 3, $. fin, ff. de jur. fiir. 
Ord. 38, and 39, chup. 18. 

X Bee the ordinances. The 17lh and 60th impoie this penally lu case 
of the proper forms not being obeerred in the registry ; the 2Isl, for not 
declaring the names of a partner or partners; the S7th, for not setting up 
permanent and Oxed stakes ; the 32d, fur taking a mine by the interven. 
tion of a third person, who has no Authority for tlie purpoie, not being a 
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ordered (o be adjudged tu the first person who shall apply 
for them. In making registry, the person, the plare and the 
ore, only, are required to be maiiirestcd ; but upon the de- 
nouncement of a mine for not being sufficiently worked, a 
summary judgment upon the question is requisite, and it is 
sometimes necessary to proceed to edicts or proclamations. 
They appear therefore to be distinct in form. 

22. But they by no means differ in substance. First, be- 
cause the object of both is to make a public mention of the 
mine, and to define its situation, for the purpose of obtain- 
ing a title to it. Second, because denouncement alone, 
gives no title to the property of the mine, but is merely in 
the nature of an accusation against the former owner, charg- 
ing him with having allowed it to remain unworked, or with 
having come within some other ground of forfeiture; after a 
summary cognizance of which, the mine should be entered 
in the register, together with the adjudication of the magis- 
trate, and this more clearly appears from the 37th ordinance, 
which says, in reference to mines remaining unwurked, 
" in such case he shall have forfeited, and shall forfeit the 
same, and thenceforth he shall have no right to it, unless 
upon making a registry thereof anew ; and such mine »hall 
be adjudged to any person who shall denounce it for being 
insufficiently worked, provided he go through the same pro- 
ceedings," that is to say, provided he register it. Hence 



hired servant ; the 35th, for not having sunk three ealadoi Hfter reg:iBtry 
or denouncement; the 37th utid 7lst, for keeping the mine unworked 
for a longer period than Tour months ; the 3Sth and 39th, for not sinking 
three etladoi after denouaceincnt; the 42d, for purchasing a mine which is 
not sunk to the depth of three eitadoi, in which case the mine and its va- 
lue are declared forfeited : the S9th, for not giving information whether 
the ore is proper to be reduced by amalgamation, or otherwise ^ the 67th, 
00 account of certain persons being prohibited from holding mines; and 
the 69tb, for the same reason. And the chief alcaldes, royal officers, 
Ininiug notaries, judges, governors, ministers and others, who are not per- 
mitted to purchase mines, are liable to forfeit them under law t, tit. 19, 
book 4, and laws l,%and 3,tit.S0, book 4, of the Collection of the Indie*. 
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it is evident, that with respect to an old mine, which has 
been discovered before, there must be a new registry after 
denouncement. 

SS. Third, the 37th ordinance, when describing the mode 
in which the pits of two varas deep and one wide are to be 
made, fur the purpose of having a stake placed in the middle 
of them, so that it shall not lje liable to be fraudulently 
displaced, imposes the forfeiture of the mine as a penalty 
for not doing so, and declares, "that any other person what- 
soever may apply for it and register it as his own." Fourth, 
it is provided, by the 17th ordinance, now under considera- 
tion, that if the registry be not made in the manner and 
within the time prescribed, and the other formalities bo not 
observed, any other person whatsoever " may register such 
mine," which must be supposed to have been discovered 
before. Fifth, it is declared in the 35th ordinance, that 
all those who may " take, hold or acquire mines, whether 
already discovered or hereafter to be discovered, shall be 
bound, from the time of their registering such mines, if new 
ones, to deepen one of the trial pits thty may have made in 
them, and if old ones, then one of the pits, &c." so that the 
word registry is applied alike to both new and old mines. 
Sixth, the 42d ordinance prohibits the sale of mines, until 
they are sunk three esiados, and directs that the justice 
shall be advised of the sale, in order that it may be entered 
in the book of registry, and the like whenever there is a 
change in the ownership of the mines. 

24. Independent of these considerations, our position may 
be sufficiently made out, by reference to the etymology of 
the word registry, which in the Latin tongue, is commonly 
called re^ts/rutn, but more properly regeslum; which is as 
much as to say res gesla, and signilies any judicial order or 
proceeding, afibrding certain evidence and testimony of some 
judicial act ; as may be seen in the Thesaurus of the Latin 
tongue, and in Quintilian, and as is also shewn by Solorzano, 
when treating of the registry of merchandise, upon the 
authority of Vopiscus, Prudentins, Petrus Faber, Cujacius 
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and others ; and the like explanation is also given by Du- 
fresne.* And there can be no doubt but that the justice 
and notary give as certain evidence and testimony of the 
proceedings concerning new mines, as of those concerning 
denounced mines, for they are all entered in the same register. 
S5. The above is sufficient to prove, that there is no sub- 
stantial difference between denouncement and registry ; and 
that if a mine be denounced upon any of the grounds enu- 
merated in the ordinances, it must be registered in the same 
manner as a mine newly discovered upon the surface of the 
earth ; and that the proceedings had, whether in regard to 
the new or old mines, must alike be made to appear upon 
the record, which is called a register, for the security of 
the discoverer and denouncer respectively. And if the judge 
or miner be well advised of these sound principles, deduced 
from the ordinances themselves, several irrelevant grounds 
of dispute may be avoided, as we shall notice by and by, 
when treating of priority of registry, one mine being entitled 
to be measured out before another, or otherwise, according 
to the greater or less time elapsed since making the registry.f 



* Albertai Barems, Thesaur. ling. Latin, torn. 3, lit. R. Regerere ; in 
librnm referre quae audiendo accepimus. Regestum Latine dici potest 
qnod vulgo registrum vocamus, teste Budeo, de rhetor. Ciceronis.Quintil. 
lib. 3. cap. 8. Suntenim velut res regestse in hoi commentarios. Solorzan. 
Polit lib. a, cap. 10, n. 6. L. i]licita% §. Veritas, ff. de off. prsesid. Yopiscus, 
Pnidentius et alii apud Petrum Fabrum, in. L. si librarius, 92, ff. de r. j. 
Cojaciui, lib. 16, Observ. cap. 17, &c. Dufresne, Glossarium ad scriptores 
medise, et infimse latinitatis, torn. 5, lit. R. verbo Regestum ^ liber in 
qaem regenintur commentarii quivis. Regesta scribarnm, apud Yopiscam 
inProbo. Regesta, quasi iterum gesta; Registrum pro regestum: liber 
qui rerum gestarnm memoriam continet, unde dicitur quasi rei gesto 
statio. L. 8, tit 19, part 3. The registraries are the other notaries afore- 
said, who are employed in the king*s palace, and whose office is to make 
entries in the books which are called registers. 

j lofra, cap. 11. 
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ORDINANCE XX. 

Also, we ordain and command, Ihat no person shall pre- 
sume to register, or to enter in the register, a mine which is 
not hig own property, under the penalty of 1000 ducats, to be 
imposed upon the person so oiTending ; one half to be applied 
to the purposes of our exchequer, and the other half to be 
divided between the informer, and the judge who shall pass 
sentence ; and over and above this, such person as aforesaid, 
shall forfeit the right he may have acquired to such mine. 
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HE COMMENTARY ON THIS ORDINANCE. 



I. A difficulty occum in the constrnctioo of this oidinance. 

S.andS. ThemeaninKiB, that a creditor, holdings mine by way of pledge, 
caonot register it as his own ; that no per»on can register a mine 
daring the term of four months, in which it ia allowed by law to 
remain insufficiently worked, and that & tutor or curator cannot 
register in liis own' name, a mine not belonging to him in his own 
right. 

i. The question put, whether the real owner can enter the registry in a 
feigned name. 

&. First iirgnment in favour of the aftirmatire, that the substitution of k 
feigned name is sanctioned t)y law. 

6. Second, that the same thing is done in many other traniactions. 

7. Third, that the reason of the ordinance does not hold in this case. 

9. And that a penal regulation is not to be extended by construction, from 
one particnlar case to another distinct from it. 

9 to 13. The question resolved in the negative, on the ground that such 
substitution of a feigned name, is contrary to several of the ordi- 
nances, to public order and to the regularformof mine proceedings. 

11 and 15. Reply to the arguments on the other side. 
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COMMENTARY. 

1. This ordinance is in accordance with the 19th of the 
old ordinances,* except that the latter imposes a penally of 
SOO ducats, upon any person who shall register a mine not 
his own, which penalty the new ordinances increase to 1000 
ducats; besides declaring that he shall forfeit the right he 
may have acgwtrerf to such mine. The construction of this 
ordinance appears to be attended with considerable difG- 
culty, particularly if we refer to the marginal note in the old 
collection, which runs thus, " no person shall register the 
mine of another, although be have a right to it," for if he 
have a right to it, and a right already acquired, it cannot be 
said to be the mine of another. Besides, if the mine be one 
in actual work, the owner will surely oppose the registry, 
whilst if it should be a mine which has been unworked for a 
longer period than four months, then, any person being at 
liberty to denounce it, there can be no impropriety in the 
party's doing so, and registering it as his own. But not- 
withstanding this appearance ofdifBculty, the sense of the 
ordinance admits of being clearly made out, as applying to 
more than one case. 

3. The first case to which the ordinance applies, is where 
a creditor holding a mine by way of pledge, or claiming a 
lien upon it in respect of supplies furnished, pretends to re- 
gister the mine, in satisfaction of what is due to him ; there 
can be no doubt that he has in this case a right to do so, by 
virtue of the express or implied pledge ; but as the mine is, 
in effect, the property of the debtor and under his dominion, 
the creditor cannot, upon his own authority merely, regis- 
ter it as for himself, nor acquire a right to it; he can 
only demand payment of his debt, or apply to the jus- 
tice to have execution levied. Another case is, when some 
person makes a new registry of the mine, before the expira- 
tion of the term of four months, during which it may by law 



• Cap. 19, law 5, tit. 13, book 6, Collection of Castile. 
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remain insufficiently worked ;• for under these circum- 
stances the owner may object within the term, in which case 
the registry so made will be rendered void. A third case is 
when one person having discovered the ore, some other per- 
son comes in to make registry within the term ot" 20 days, 
allowed by the ordinance for registering the mine.t In any 
of these three cases, the person who has registered the mine, 
such mine being the property of another, shall forfeit the 
right which he may claim to have acquired thereby, besides 
the penalty above-mentipned. 

3. The like is the case, if a tutor, curator, defender^ 
or agent, should register in his own name, a mine lawfully 
belonging to a person under age, an absentee or other party, 
each of whom shall have his proper action (o annul the re- 
gistry, which shall be annulled accordingly, in all cases of this 
nature that may arise, on account of the improper and frau- 
dulent conduct of the party, in doing that in his own 
name which ought to have been done in (he name of the 
lawful owner, or of Ihe minir or ward ; all which is abun- 
dantly demonstrated by Salgado.f 

4. But the principal question which arisesupon this ordi- 
nance is, whether the registry of the mine will be good, sup- 
posing it be made in a feigned name, the real owner being 
some distinct person? or whether the penalty of the ordi- 



• Chap. 17, ordinance 37. 

t Chap, ft, ordinance 17. 

X A person appointed to defenil Ihe interests of a debtor's estate, upon 
Ills giving up his property in favour of his creilitors. — T'rant. 

I 8a1gad. Labyr. p. 2, cap. 24, n, 45, ibi : " Hoc fundHmentum exicte 
exornat per Jura ct DD. tiulierrez, de tutel. 9. p. cap. 10, per tolum, c^ui n. 
1, apponit rcgulam, quod liccl actus in dubio prasumatur factus nomine 
proprio, limitnt non procedere, in totorc vel caratore farienle id quod no- 
mine alienoesl obligstUK, et ideo licet facial nomine sun, prteiumitur 
tamen uomiiie pupilli, per L. Lucius, §. tiilnrem, fl'. de admin, tulor.et 
per plurimos DD. et n. 3, post Cavnlcanum et Mascardum, cons, I3!)3, n. 
i, extendit ad quemlibet rerum alienarum ndminlalratorem, licet actum, 
et eroptionem fecerit nomine proprio, nihilomiuni facerc lenetnr nomine 
minoris,et alieiii, et islj non i)1l ad(|alrntur. Quampluriranii DD. concessit, 
Man^llins, de eviclinnlb. q. 1S8, ex n. 13, rum leq. omnino videiidua." 
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nance will be thereby incurred ? On which point the fol- 
lowing arguments appear to favour the opinion that the re- 
gistry is vali^, and that the penalty does not apply. 

5. First, because the assumption of a feigned name, or 
(he substitution of the name uf one person for that of ano- 
ther, in contracts of purchase and sale, involves no impro- 
priety, it being very usual for one person to be nominally 
concerned, whilst the person actually entering into the 
engagement is distinct ; or for one person to be the real 
owner of property, whilst another lends his name for con- 
venience and in confidence. Hence the emperors Valerian 
and Galienus issued rescripts, to the effect that although an 
instrument of purchase should run in the name of the father- 
in-law, yet if the husband were the real owner, the wife 
should have no claim, upon a divorce, to the property which 
was (he subject of the purchase, even although the deed 
should be in her oivn possession. The same rule is ex- 
pressed in two other tests of the emperors Diocletian and 
Maximian, it being proper that the real intent of the tran- 
saction should be carried into effect, rather than the mere 
sense of the writing ; and the title of that head of the civil 
law must be sufficient to satisfy us, that the real meaning of 
the transaction shall prevail over any lictitious suggestions 
assigned.* 

6. Second, because it is a matter of course, in the case of 
a contract of purchase and sale, to have regard to the per- 
son for whom the thing is really purchased, although some 
other name should appear in the instrument; so that the 
teal intention is not liable to be varied in consequence of 
some pretended fact, or of the substitution of some feigned 
same, but on the contrary, all the obligations and elTecta 



• L. 4. ff, si qois alt. vtl sub alter, iiom. vel 

poueuionem tcnens doniuius effectua ey ob earn re 
tnnlierii, quatnvis ipsa contractAs tabnlas habeat 
et 6. ff. eodj "Quia ren gesia potior (|uira scriptiii 
Cod, Plus valere quod agitur, quam qtioil Rimulate i 



nliena peciin. emer. 
iscrlpaei'is ; tamen si 
n Trustra uaiuDiniam 
reformidai," L. 6 
i habetur." Tot. tit. 
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resulting iVom the contract, attach on the secret party 
and not on the fictitious or supposititious one. If a per- 
son holding the office of mayor, purchase lands » ith moDey 
destined for that purpose, he acquires them for the corpora- 
tion, although his own name may appear in the instrument. 
If a rent be charged on property, by a party whose name 
appears as the feigned purchaser, the real owner will not 
be liable to i(, for the party so named fictitiously is a mere 
trustee or agent, and not the lawful owner. And the party 
actually in contemplation at the time of the transaction, 
shall prevail against the fictitious nominee ; for the lawful 
owner not wishing his name to appear, is at liberty to insert 
that of some other person, provided he do so in good faith 
and without fraud, and with some honest motive; as may 
be learned from Salgado, Vela, Barbosa, Menochius, Gra- 
tianus, Casaregis, Tuschi and many others.* It may there- 
fore be inferred that the same thing may be done with re- 
gard to the registering of mines, without incurring (he 
penalty. 

7. Third, because the objects of this ordinance are two- 
fold ; the one to prevent injury to the lawful owner, and 
therefore to disable any other person from usurping posses- 
sion of the mine, by registering it for himself; which object 
no longer exists w hen (he owner consents to the art : and as 
it is, in such case, incumbent on him to secure himself by 
taking a declaration of trust from the nominee, he must, if he 
omit to do so, suffer the consequences. The other object 



* Sal^d, Lalij'T. S.p.cap. S4, per totum.et aignaiiteran. SS. Tundat ma- 
joratui ad qniri etnptam pecunia ad emptionem pnEdiamm destiaata. 
<]iianivis possessor emat proprio nomine. Vela, dissert. 38, nn. 19, co- 
piose illustrat senatun Oranatensis decivionem qua reditum r^gium Jura 
emptum nomine Mkhaelis.et gravatam abipso; nd Franrlsciim fratrem, 
et ipsius lia^redes pertinere declaratum fuil. El (i. SO, ibi : " Veritas ia 
qaolibel actu diinlaxat inspicieiida est, qaani Bimulnlnm factum non 
immntal." Et prosequitur inullitadine leguni et AA. BaitMs. in L.4, 
Cod. Plui Talere qaod agilur, &c. MenocJi. lib. 3. PrsesumpL fitm*. 1S&. 
Qratianus, Di«cept. c. 131, n. IT. Casaregis, de comm. iDin, 1, dine. 43. 
n. 33 et 39. Tnaclii, lit. S. cooclus. «6T, n. 38, et coricl. 86S, n. 80. 
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of the ordinance ia, to have i( made known what persons, 
being the owners, are liable to the paymont of the duties, 
and to the observance of the ordinances, which object may 
be attained, notwithstanding the insertion of a fictitious 
name in the registry, 

8. And, finally, because a penalty limited in one parti- 
cular case, ought not to be extended by construction to a 
different case, even though within tbe reason of the rule.* 
And as the case (o which this penal ordinance applies, is 
that of one person usurping the mine of another, when he 
has a right to it by way of pledge only or in some other 
manner, as explained above, the penalty ought not to be ex- 
tended to the distinct case which we have put. 

9. Notwithstanding all these arguments, our opinion is, 
that if the tenor and purport of the ordinance be well con- 
sidered, it will be deemed to extend to this case. First and 
principally, because the feigned name being entered in the 
register, the nominee would be entering in the register as his 
own, a mine which is not properly his, and the penalty must 
consequently be inevitably incurred; for there can be no 
doubt that when the nominee presents the ore, and makes 
the registry in his own name, upon the suggestion that the 
mine is his, while it really is not so, the document is pub- 
licly and notoriously made applicable to him ; and if the 
rule of the ordinance does not hold in a case like this, it 
will be impossible to find one to which it can more reason- 
ably apply. 

10. Second, because if the substitution of the name of one 
person for that of another were permitted, there would be 
much opportunity fur fraud: one consequence would be, 
that the penalties would ha avoided, by alleging (bat some 
other person was the actual owner; another, that the pay- 
ment of the duties would be eluded; another, that one per- 
son would be enabled to hold more than two mines upon 



• Cip. renovaiites, iliKt.82. Cap. odia, de r. j 
<le lib. et poslh. Tiraqtiel. i!e retract, in prscf. i 
900, n. 13. Tusch. lit. R. tone. 31, n. 43. 



n 6. L. cum quidam, ff. 
12 et 63. Menoch, com. 
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the same vein, all acquired by denouDcement or registry, 
contrary to the ordiaances,* which permit an ordinary 
toiner (not being a discoverer) to acquire mines beyond thai 
number, by purchase and sale, or some other such mode, 
only; but by assuming a feigned name, one person might 
obtain possession of any number of mines at pleasure: and 
various opportunities of fraud would be let in, which, to an 
evil disposition, readily suggest themselves. But protection 
should never be extended to craft or fraud. + 

11. Third, because the law ordains,^ that any person who 
shall discover a mine of gold, silver, &c. shall be bound (o 
register it within the term of 30 days, at the same time ex- 
hibiting the ore, and stating who is the person that has 
made the discovery ; all which requires that the true and 
lawful owner should himself come forward. And this rule 
is broken in upon by substituting a feigned name, which is 
therefore sufficient to make the penalty attach. And as we 
have observed, in explaining the 17th ordinance above- 
cited, the objects of this exactness in regard to the forms of 
registry are various, embracing both the attainment of 
greater certainty as to the ownership of the mine, and the 
enforcing the duties of the registered miners; all which 
would be alike frustrated, were the assumption of a ficti- 
tious name permitted. 

19. Fourth, because it is provided by another of the ordi- 
nances,^ that no person, of whatever condition, may take a 
mine for another, except by virtue of an authority, or unless 
he be a hired servant of the person for whom he shall take 
the mine; and that if either of these qualifications be want- 
ing, the mine shall be considered as forfeited, and liable to 
be denounced, without any appeal on the part of ihc person 



■ 3t and 82, of the old ordinances, of 1st 
of Cutile. Cbap. 6, iufr. ordinance 31. 

t Solgad, de relent, p. 8, cap. SO, a n, 6i 
de rescript, n, 10, qui jnra cumulanl. 

\ Cliap. 5, ordinance 17. 

$ Cliap. 15, ordiniince33. 



i, title 13, booli6, Collet 



Gonzal. in cap. luper liteh*. 
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who takes the mine, or of him in whose name it may be 
taken. If, then, this be the case, when there is no disguise 
or assumption of a fictitious character, there is still more 
reason that it should be so, when such a course of proceed^ 
ing is resorted to. 

13. Besides which, the principal object of the ordinance 
is, to forward the administration of justice, and to promote 
the general good, by establishing a registry of this valuable 
and important description of property, upon the basis of re- 
gularity and correctness; and to leave no opportunity for 
the exercise of fraud, which would be let in, by allowing a 
feigned name to be assumed, or the name of one person to be 
substituted for that of another. On this ground it is, that in 
the registry of shipping, which is a parallel case, it is made 
unlawful to enter another person's vessel in your own name, 
or your own vessel in another person's name ; but in such case 
the vessel is declared forfeited, together with three or four 
times the value; as will be found on reference to our laws 
of the Indies, and to the illustrations of those laws given by 
Don Joseph de Veitia.* From all which it is to be inferred, 
that the registering a mine in another person's name is alto- 
gether to be discountenanced, and incurs the penalty of the 
ordinances. 

I-t. And there is no weight in the arguments which have 
been stated on the other side of the question. Not in the 
first and second, which are founded on the civil law, and 
other authorities, making it out to be lawful to make a pur- 
chase in the name of another person, one party being named 
as the owner, whilst some other is so in fact ; for there is an 
evident difference between this case, and the case we are consi- 
dering, namely, that in all other transactions the assumption 
of another person's name is a matter which passes between in- 
dividuals, who adopt this course for their own private enda, 
and with a view to the accomplishment of some reasonable 
object, and generally without any fraudulent intention; as 



• Law 34, tit. 33, law 69, tit. 35, book 9, of the Collection ofthe ladiei. 
Veitia, Norte de la contratacion de Indias, lib. 2, cap. 17, n. 10. 
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when a husband makes a purchase in the name of his wife, 
or the chief officer of a corporation in his own name ; and 
in a word, any confusion in the title which it may occa- 
sion, will result to their own individual loss alone, and 
therefore the laws consult the rights of the real and lawful 
owners; but the assumption of a fictitious name in the case 
of the registry of mines, and in reference to the right of 
ownership in them, is, as we have shewn, prejudicial to the 
interests of the public and of the revenue, and is a fraud 
upon the ordinances. 

15. For the same reason, there is as little weight in the 
third and fourth arguments, for although the assumption of 
the name of some other person in the registry be consented 
to by the owner, although such person be not guilty of any 
encroachment or fraud upon the rights of the owner, against 
his consent, and although he may pay the duties, as the real 
owner might otherwise have done ; yet it must be borne in 
mind, that the ordinances are framed for public objects, some 
of which, amongst others, are, to guard against fraud, to pre- 
vent the holding more mines than are allowed by law, and to 
maintain a proper regularity in all that concerns mining pro- 
perty. And again, although the less important reasons above- 
mentioned should fail, yet the stronger and more forcible 
arguments which are founded on the fact of the registry being 
declared void, and the penalty imposed by the ordinance, 
are not so easily to be got over, and render it impossible to 
allege, that by the construction contended for, a penal rule, 
applying to one particular case, is extended to a distinct case ; 
the case under consideration, of one person entering in the 
register, a mine which is not his own, being expressly com- 
prehended in the ordinance, and being the precise case against 
which the fine and penalty imposed thereby, and by the other 
ordinance above-cited and agreeing with it, are directed. 
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CHAPTER VII. 

OF MIKES HELD IN PARTNERSHIP — OF THE NUMBER OF 
HANDS REQUIRED TO BE EMPLOYED IN THEM — OF 
THE MODE OF REGULATING THE WORKS AND DIVID- 
ING THE PRODUCE — OF THE DIFFERENT KINDS OF 
AGREEMENT APPLICABLE TO PARTNERSHIPS IN THIS 
SPECIES OF PROPERTY — OF THE MODES IN WHICH 
SUCH PARTNERSHIPS ARE DETERMINED — AND OF THE 
NUMBER OF MINES THEY MAY LAWFULLY HOLD. 

ORDINANCES XXI. XLIII. XLIV. XLV. 

XXI. Also, we ordain and command, that when any per- 
son shall register a mine or mines not wholly his own, he 
shall be bound to declare what share or shares he holds in 
them; and if he hold them in partnership, what share his 
partner or partners may hold in such mine or mines; under 
the penalty (if he do not do so), of forfeiting the share or 
shares he may hold, which shall go to the partner or part- 
ners, the share or shares held by whom, he has so omitted 
to set forth. 

XLIII. Also, we ordain and command, that when two or 
more persons shall hold a mine in partnership, for the pur- 
pose of worl^ing it and raising ore therefrom, if any one of 
the partners shall require the other partners to set on hands, 
they shall be bound to set on twelve persons in the whole, 
if there be ore enough for the purpose, and if so many can 
work conveniently ; or otherwise, as many as can conveniently 
work at once, according to the disposition of such mine, 
and the ore it may contain; and if any one of them, being 
required so to do, shall not set on his proportion of hands, 
then the mining judge shall examine into the disposition 
of the mine, and shall set on, at the expense of the owners 
of the mine, such number of hands as the partner was 
bound to set on, to make up his proportion of the number 
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of twelve persons; in order that ihe working of the afore- 
said mine may not come to a stand in consequence of such 
disputes. 

XLIV. Also, we declare and command, that if any one 
of the partners shall wish to set on more hands to work the 
mine, than such twelve persons, he shall he at liberty to do 
so, provided he give notice thereof to his partner or part- 
ners, in order that if they are willing to set on more hands, 
it may he done accordingly ; and if he shall not give such no- 
tice, he shall forfeit the ore he may raise, which shall belong 
to the partners aforesaid. And if, when he shall have given 
them notice, they shall not think proper to set on more 
hands, they shall not he bound to do so, because enough is 
done by setting oft such twelve persons between all the 
partners ; but if, nevertheless, any one of the partnei's should 
still wish to set on more hands, giving notice as aforesaid, 
he shall be bound to give the other partners their share of 
the ore raised, as if the supernumerary hands he may have 
set on, and by whom such ore may have been raised, had 
been set on by all of them ; end the justice aforesaid shall 
compel him to do so. 

XLV, Also, as to the ore which may he raised from mines 
held in partnership, if tbey shall not be disposed to smelt 
it in partnership, and to divide the produce when smelted 
and refined, according to their respective shares in the mine, 
they shall divide it iii ore, in like proportion to their said 
respective shares; and until so divided, it shall be kept all 
together, in a place of security, and none of them shall pre- 
sume to take away any part of it, under pain of forfeiting his 
share, which shall go to the other partner or partners, and 
as much more as the value of such share, one half to go to 
our exchequer, and the other half to the informer and judge. 
And if they shall smelt it in partnership, they shall also re- 
fine the produce together, so that each person may afterwards 
receive the share belonging to him, under the penalty to 
which those persons are liable, who do not take the produce 
of the ore they have smelted, to he refined, but sell it or 
deal in it unrefined. 
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I. Mining partnerships adroit of a variety of different agreements. 

3. A mine ia divided by Ian into 18 or £4 ban, for the better regu- 
lation of the partnership. 

3. It ii obligatory on him who registers a mine held in partnerihip or 

inconimon, toitate who are eutitled in common with him, and in 
what nhares. 

4. The penalty for contravening this rule, 

fi. The penalty is not incurred by one who does so nith the conient of 
his partner. 

6. The penalty may be incurred, even before the three tiladot are 

sank, as required by the ordinance. 

7. To obtain' the penally, the partner suing for it must make it ap- 

pear that a partnership exists, either express or implied. 

8. HeflectionR on the unhappy case of the miserable discoverers, whose 

partners often deny the existence of a partnership, 
g. Of the number of hands required to be kept at work in mines held in 

partnership, and the mode of working them. 
10, They are sufficiently worked by setting on four workmen, in like 

manner as a mine belonging to a single individual. 
It. Upon the requisition of any one partner, the whole together are 

bound to set on twelve workmen, and no more. 

18. If any of them object to do so, the justice causes the full number to 

be set on, that there may be no stoppage in the works. 
13. Any person setting on additional workmen, without giving notice to 
his partners, forfeits the ore which such workmen may raise. 

II. If be give notice, then he must give his partners their share of the ore, 

deducting expenses. 
16. Recapitulation of what has been stated. 

16. An ordinance of the government of New Spain, on the subject of the 

number of hands to be set on. 

17. What ought to be done by a partner who shall have found ore in a 

mine theretofore unproductive, he having set on an additional 
number of hands on his own accnnnt. 

19, If he shall not, by this means, find ore, he shall not be paid his 

expenses. 

III. Ordinances of Peru, as to the number of workmen to be employed in 

a mine held in partnership, which does not return profit*. 
fiO. In New Spain, a partner who omits, during aperiod orfourmonlhi, 

to contribute to the expenses of four workmen, forfeits his share. 
41. Discord is the bane of mining partnerships: prudent regulations of 

the German partnerships. 
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22. The oTerseers are the cause of mnch discord amongst partners j but 

an inierventor* might be appointed. 

23. Mode of dividing the works into regions. 

24 The produce may be divided either in ore or in silver ; and any one 
taking from the common stock is liable to a penalty. 

26 and 26. Agreements amongst partners, to contribute in different pro- 
portionSy are lawful. 

27. What number of mines partners may lawfully hold. 

28. Don Joseph Saenz*s opinion on this point. The contrary conclusion 

come to, 

29. Namely, that they may hold as many contiguous mines as there are 

partnersy'and then, after an interval of three perienenciat, as many 

more. 
SO to 33. This opinion supported upon the letter of the ordinances, and by 

several considerations arising out of them. * 
34. A man may hold a mine in partnership with others, contiguous to one 

belonging to him in severalty. 
35 and 86. The partnership is determined by renouncement, sale or for. 

fettare, under the penalties of the ordinance. 
37. And likewise by the death of a partner; but the property is still held 

in common, and the shares remain distinct. 
38 to 46. The partnership may be determined by an actual partition in 

measured v<ir<i#J; an opinion which is confirmed by the tenour of 

several of the ordinances of Peru, and by the expressions of those 

of the new code. 

47. Whether the mine will conveniently admit of partition or not, is 

left to the judge to decide. 

SECTION I. 

48, 49 and 50. The establishment of a general mine-supplying com- 

pany was proposed to the royal supreme council of the Indies, by 
Don Domingo Reborato; the conditions proposed for the com- 
pauy stated. 

61 and 52. The council advised his majesty, that the establishment of a 
company under the terms proposed, subject to some modification as 
to two of them, would be desirable; and on. the I2th of March, 
1744, a royal order was issued, directing a meeting to be con- 
vened, and the company established. 

63 to 61. The Count de Fuenclwa requested Don Francisco Sanchez de 
Tagle and Don Manuel de Aidaco, to furnish a report, which they 
did, stating that the establishment of the company was morally 



* A person appointed to watch specially over the interests of one 
or more of the partners in a mining concern.— -Troiu. 
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inpotsible, from the difficulty of collecting 4000 contribaton, and 
upon several other grounds. 

6S and 63. This report being handed in by Count Fuenclara, the council 
adrised his majesty^ that there was some ground to suspect its 
fidelity, and that it would be proper to send all the documents to 
the new viceroy, that he might convene a meeting, and establish 
the company. 

64. A royal order being dispatched to Count de Revilla-Gigedo, he con- 
vened a meeting in the year 1750, the opinion of which was fa- 
vourable to the establishment of the company. 

SECTION II. 

66. The conditions approved by the meeting were not those proposed by 
Reborato, but others drawn up in the year 1748, by Don Joseph 
Alexandro de Bustamante, who at the same time submitted to the 
viceroy an exposition of the sad state of the mines. 

66. From their depth, the hardness of the ground, the water, the ignorance, 

insufficient number and dishonesty of the workmen, the want of 
supplies of money, and the high rate of interest given for such 
supplies ; in consequence of which, not a tenth part of the mines 
were worked. 

67, 68 and 60. It was that gentleman*s opinion, that the only remedy for 

these evils, was the establishment of a general supplying com- 
pany, upon conditions which are set forth. 

SECTION UI. 

70. The 4th, 6th and 6th of these conditions were considered objectionable 

by the meeting above-mentioned, because injurious to the revenue. 

71. The privileges proposed for the company, although considerable, are 

necessary, and would be compensated for, by the increased return 
of silver, which the company would be the means of promoting. 

7S and 78. The first privilege, of an additional real to be allowed upon 
each marc of silver, for the term of ten years, is very trifling, if we 
take into view the permanent benefit which would be derived by 
the revenue; and it is unreasonable, and repugnant to the nature 
of the plan, to indulge in fantastic suppositions. 

74 and 76. The second of the privileges proposed, that the company 
should be supplied with quicksilver, at the rate of 40 dollars 
per quintal, at Vera Cruz, is to be understood to extend to such 
quicksilver only as might be required for their own use, and that 
of the parties supplied by them. If the quantity now consumed be 
6000 quintals per annum, a much larger quantity would be con- 
sumed after the establishment of the company, which would be 
greatly for the advantage of the crown. 
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7e. The exemption Troni duties by aea and land, of the ihip of 500 tons, 
to sail once a year, would be agreeable to one of the laws of the 
Indies Sid analogous to the concessions made to other compa- 
nies ; and the granting it would not prejudice the crown, aor the 
commerce of Spain, which on the contrary, wonld thereby receire 
a further impulse. 

77. The meeting above-mentioned regarded these and other privileges as 

indispensable to the existence of the company, and were of opinion 
that it could not subsist without them : and these arc tlie means b; 
which the famous European companies (noticed in the Commen- 
tary) have attiiined eminence. 

78. The 7th condition was considered objectionable by the meeting, be- 

cause salt is the subject of a monopoly; but the company might 
take the contract, and there would be no necessity to bring salt 
from Campeachy or the Havannah. 

79. The nth condition was objected to, because it would hare rendered 

an alteration necessary in the course of the law, by taking away 
the preference claimed in respect of the wife's portion ; but the 
company might still stipulate for u preferable lien upon the imple- 
ments and ores, agreeably to the nature of their debt, as being due 
for supplies furnished. 

80. The 3Tth condition was disapproved, because 10 per cent, interest wu 

deemed exorbitant, But it will appear moderate, if ne consider 
the risk of loss in the infancy of the company. 
81 and 82. Besides these conditions, several others, which are noticed, 
appear to require modification. 

SECTION IV. 

83 and B4. No fliKher step has been taken with regard to the proposal 
above-mentioned. The establishment of such a company would 
probably be advantageous. 

8S, 86and 87. On account of the great number of mines which are aban- 
doned for want of money (insomuch that not even a tenth part are 
worked), the poverty of the miners, and the small number of the 

BS. Although the council regarded the report above-mentioned as suspi. 
ciona, yet it it notorious that the persons by whom it was drawn up 
spoke their sentiments with candour, and that their reason for oppo- 
sing the plan was, that they regarded it as impracticable. 
89. The difficulty in raising a capital has been overcome in the European 
companies. His majesty's recommendation, the privileges lie might 
be pleased to confer upon the company, and the circumstance of its 
being managed by persons of trust and public authority, would 
induce alt classes of penoni to take shBre*. 
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90. Tbe European companies have iubsintcd,natwithslandlnt; their great 
losses. The evil nhii'h miners have most to dread, is the enormous 
amount of their expenses. And the company nonid proceed, in 
granting supplies, with as much discretioD as any individual sup- 
Si. The company would not advance supplies to unprofitable mines, nor 
be misled by false and traditional reports ; but being supporled^by 
it! great capital, \Tould undertake, in rich mining districts, works 
of too great expense to be defrayed by individuals. 
93. The company would work on its own acconnt, or advance supplies 
to, the new mines, and lessexpensive concerns, with great advantage. 
93. The increase in the amount of the money coined, proceeds from some 
of the new mining districts, and from great success in one or two 
mines in the older districts ; but the older districts are, generally 
speaking, totally ruined, and the business of mining gone to 
decay. They might be restored by the company's capital. 
Si The difficulty of procuring supplies is notorious : three or four banks 
and a small number of individuals cannot supply the principal 
mining districts ; and the only way to reconcile the f^ct of more 
silver being produced this century than last, with that of the 
expense of raising it being greater, is to take into view the decay 
of these mining districti, combined with the fortunate chances 
wbich have turned up in some of the others. 
9S. The company would be justified in incurring greater hazards in min- 
ing than itu individual, who would not act prudently in risking 
his whole capital. ' 
06. Companies may be formed in every description of business; and as 
means are found to liquidate the accounts of foreign trading con- 
cerns, and of the supplies furnished by the banks, there can be 
no difficulties sufficient to prevent the same being effected by the 
general mine-supplying company. 
97, In New Spain, a large revenue is managed by fewer officers than in 
Old Spain, and it therefore appears that the power of procuring 
good directors is not confined to Europe. The workmen are every 
where the causea of the greatest mischiefs, although they endure 
in the Indies more severe labour than in Europe. 
D8. The failure of some large companies, from the smallness of their 
CMpital, the incompetence of their managers, or their want of 
national feeling, ought not to form the ground of objection to the 
establishment of new companies. 
S0. 8acb a mine-supplying company need not exclude other supplier!, 
whether proprietors of banks or individuals. 



COMMEKTARII 



rest, which might have estab- 
difBculties, from its recklessoess 
I be lamenled. 

unable, from their loasei 



SECTION V. 

100 and 101. It is neither the watit of capital, uar of encourngemeiil 
from llie viceroys, Ihat prevents a general supplying company 
from taking effect, but the irresolution, nant of enterpri«e, anil 
discord which prevail iu companies. 

loa. The irresolnlion and irant of enterprise might be overcome, but not 
so the wuot of confidence, unless the shareholders could be fur- 
nished, in the established reputation of the directors, with an un- 
failing security for a favourable result, 

103. The sovereii^n, or some already existing body, can alone till up this 

comprehensive plan. 

104. Such an enterprise noulil not be proper to be undertaken by the 

sovereign, on account of the risk, 

105. lOG, 107 and 103. The mining iuti 

lished it, is labouring under great 
and prodigality, which is much ti 

109. The farming and agricultural ii 

and charges, to support so considerable an undertaking. 

110. The ecclesiastical communities are not adapted for the purpose. 



SECTION VI 
111. The company can only be supported by the mercantile interest, re. 

presented by the consulate of commerce at Mexico, 
lis. This body has great facility in leading its members to concur in 

any one object. 
118. The grounds of discord between the shareholders and directors 
would not exist, were the management vested in the consulate of 
commerce, the offtcers of which Bll their places by rotation, and 
discharge their duties with impartiality. 
lit, 116 and 116. Reflections on the fidelity, accuracy and beneficial in- 
fluence of this body, when it bad the management of the ab4GaIa:* 
and on the public confidence reposed in it. 
117 and US. This is not flattery on the part of the author, but the opi. 
nion of the courts generally, and particularly of the viceroys^ and 
it would be desirable that the consulate should be compelled to 
undertake the management of the company. 
119. The amount paid by the company in salaries would be less, as no 
new officers would be required, the consulate being already 
established. 
ISO. It would be easy to extend the exclusive jurisdiction of Ihat body 
to this new department. 

• A duly levied on all transfers of property. — TreKt. 



MINING ORDINANCES OF SPAIN. 173 

181. It woald be easy to raise a capital, either by the coDsalate again 
undertaking the management of the alcavala, and applying the 
surplus to that purpose, or by the inducements which would be 
afforded to all persons to become shareholders. 

122. The accounts of the persons first in office must be taken by their 
successors. AH disputes would be prevented, as the whole in- 
terests of the commercial body and of the shareholders would be 
vested in the consulate. On this point, an account is given of a 
special order concerning a mining company. 

123 and 124. The vessel proposed to be allowed to the company, might 
carry out a certain number of missionaries at the expense of the 
company. Ten per cent, interest should be allowed; and the 
company might not only supply mines, but work them on its own 
account, either solely or in partnership. 

SECTION VII. 

125. Conditions considered proper for a general mine-supplying com- 

pany. 

126. They are submitted, as is fitting, to his majesty*s consideration. 



COMMENTARY. 

1. Evert occupation which offers a fair and honest profit, 
may be the subject of a partnership,* a kind of contract 
which is very often entered into, in reference to the work- 
ing of mines, which, while they offer, on the one hand, great 
prospects of success, frequently, on the other hand, bring 
niin on the parties concerned in working them. The reason 
of partnerships being so often entered into in reference to 
mines is, that a mine (as is commonly said) requires a mine, 
that is to say, demands a large capital, and the owners or 
discoverers not being always able to undertake the expense, 
call in the aid of others, to whom they cede a partial in- 
terest in the mines, to be enabled to work them and raise 



* Law 2, title 10, part 6. Law 5. L. 57, ff. pro soc Gutierrez, de 
juram. confirm. 1. p. cap. 48, n. 7. Felicius, de societ cap. 9, a n. 8, 
usque ad 22, princ. tit« Instit. de societ, et ibi Institutar. 
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the ore.* The transaction therefore, at its otitaet, involves 
a complete and gratuitous gift, which is however to be con- 
strued with reference to the partnership, the object of 
which is to carry on the working of the mine at the common 
expense. At other times, ditierent parties enter into an 
agreement, to become partners in all the mines they may 
find in the course of their search. At other times, mine 
owners dispose of shares in their mines; and, finally, mines 
may be acquired and transferred for the purpose of being 
worked in common or in partnership, by every mode in 
which the right of property may be transferred, whether 
onerous or lucrative. 

2. An entire mine consists of IS bars ; and although 
twice that number, or 24, are reckoned, in some mining dis- 
tricts, yet J2 is the more usual number in the principal dis- 
tricts, in analogy to the division of the inheritance into the 
parts of an As. These bars and the profits arising upon 
them, may be subdivided amongst a number of partners, ac- 
cording to the quantity of ore raised. t Each partner there- 
fore, contributes to the expenses, and receives the produce, 
in proportion to the number of bars belonging to him ; the 
owner of six bars, in the proportion of one half; of 
three bars, in the proportion of one fourth ; of two bars, in 
the proportion of one sixth, and so on, as in the division of 
the inheritance ; so that a due proportion exists between 
the capital subscribed and the profit or loss, derived or sus- 
tained, agreeably to the rules of the civil law. J But the 
partners are at liberty to enter into a variety of agreements 
amongst themselves, by virtue of which one partner may 
receive a larger share of the profits, or contribute less to the 
expenses, than another, as we shall explain by and by; in 
like manner as, in other cases of partnership, agreements 
introducing such inequalities are permitted.^ 

* Agricola, de re metall. lib. 4, p. 60. 
f Idem, ibid. 

t L. ai noD fuerjnt, 80. ff. pro socio, f. I et 3. Initit de lociet. 
SBx iisdem jurib. num. prsced. et §. S. InitlL de tociel. et ibi DD. 
Felicius, de locietat. d, c. 9, a n. 2S. Utiuime, uique ad n. 11. 
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3. Having premised thus much, and proceeding to iDves- 
tigate the meaning of the ordinances which treat of part- 
nership mines, we shall find that it is provided by the 21st or- 
dinance of the new code (which agrees with the SOth of the 
old ordinances),* that a person registering mines which are 
not wholly his own, is bound to declare what share or shares 
he holds in them, and if he hold them in partnership, then 
what share his partner or partners may hold. Here we must 
notice the distinction which is raised by these words, be- 
tween mines held in common, and in partnership, as there may 
be a holding in common, without a partnership; although there 
can be no partnership without a holding in common. Thus 
in the instance of one and the same thing, purchased by se- 
veral persons jointly, or of an undivided inheritance, and 
in several other cases noticed in the laws,+ there is a holding 
in common, without a partnership ; fur the latter requires a 
special agreement or contract, which a holding in common 
does not, as it may arise from the very nature of certain acts 
performed. Our ordinance, therefore, in order to make 
mines held in common, and also those held in partnership, 
liable to the obligation of being registered, ordains first, that 
any person who shall hold mines which are not wholly his 
own, shall declare what his share is (and here it refers to 
mines held in common), and next, that if he shall hold them 
in partnership, he shall declare what the shares of his part- 
ners are. ^nd, in consequence of this precept, it is the 
usual practice, at the time of presenting the petition of 



• Law 5, tit. 13, book 6, Collection 

f Felioius de Bocict. cap. 11, ii. 2. 
GBSe sine societatt;, tamen aocietas non 
hceredes, ^. non tantum, ff. fam. herds 
actio societatem iutercedere oportet ; 
nem, nisi societaa iutercedit ; 
citra Bocietatem : ut puta cum non afTectione societatis incidimus in com- 
DiQuioDein : ut evenit in re duobus legata ; item si a duobua simul empta 
res sit : aut »i liicreditas, fbI donatio communiter nobis obvenit, aut si a 
duobuB separatim emimus partes eorum, non socii Tuturi. Et L. 32, eod." 
'i apod euodem Felicium. 



of Cattile, cap. SO. 

" Et quia licet commnnio pau'it 
posset esse sine communione. L. 
:. L. 31. ff. pro. aoc Utsit pro socio 
nee enim lufficit rem esse commu- 
autem res agi potest etiam 
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registry, to declare the names, and the bars or shares of the 
partners, before the justice ; for the register being the basis 
of the title to the mine, and serving various ends, it ought 
to appear with certainty who the owners are, which we have 
seen when considering the other ordinances.* 

4, Any partner who, in contravention of this precept, 
shall register the whole mine aa his own, is subjected by the 
ordinance to the penalty of forfeiting the share or shares he 
may hold, in favour of the partner or partners, whose shares 
he has omitted to set forth. A very reasonable and proper 
punishment, for the avaricious and fraudulent act of sup- 
pressing the right of another person, and appropriating to 
himself what is common to others with him; and for in- 
fringing the rules of the 20th ordinance, by registering as 
wholly his own, a mine which is only partially so. It is a 
very common prai;tice of wicked and avaricious persons, lo 
rob the poor and wretched individual who has discovered the 
vein, by thus depriving him of the share he is entitled to, 
merely because they know he is unable to defend his rights ; 
and we have met with instances of this nefarious proceeding, 
in the case of mines of considerable richness. Although 
by the civil law, the action pro socio lies, to recover a share 
of (he profit, and to establish the parly's right, without going 
so far as to seek to make the party setting up a claim to his 
partner's interest, forfeit his share in favour of the injured 
party ;t yet, as the observance of the ordinances, and the pe- 
nalties inflicted thereby, are the conditions under which the 
sovereign has made the mines common, they ought to be 
observed, as laws peculiarly applying, rather than the civil 
law, which is of no weight where there is a law or determi- 
nation of our own kingdom, on the same subject. 

5. The penalty is incurred, when the partner's share is 
concealed maliciously and fraudulently, and this is the reason 
of the offending party's share being given to him; but if (he 



* Ch»p. 6, above, ordinances 17, tS and 19. 

t f. 4, Itist. de societ. " Ut htpreditatem lolna lucri fecittit, cogitur hoc 
lucrum commanicarc." Law IS, tit. 10, part 6. 
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mine be registered in the name of one partner alone, by con- 
sent of all the partners, no injustice is done,* and the penalty 
does not attach, on account of the privity and consent of the 
other parties. And although the 20th ordinance might be 
cited to prove the contrary, that ordinance directing; that 
he who enters in the register aji^ his own, even with the con- 
sent of the discoverer, a mine which is not so, shall forfeit 
his right to it, as we have shewn in the proper place ;t yet 
the fact is, that this does not apply to a mine held in 
common, the property in which is vested with equal cer- 
tainty, in each and every one of the partners; and if it be 
made to appear with certainty, who has the right of property, 
all that the ordinance requires is performed. And if anyone 
partner is willing to take upon himself the obligation of 
keeping the mine at work, and the other duties annexed to 
the management of a mine, he is at liberty to do so ; and be 
docs not thereby act in opposition to the ordinances, but 
merely avails himself of an alternative which it is open to 
him to adopt, and by which he confers a benefit on the other 
partners, who, of course, will not fail to keep a due watch 
over their own interest, or in any case, if they do not do so, 
they must take the blame of the omission upon themselves. 

6. To make this penalty attach, it is not necessary to wait 
till the time of giving possession, that is, till the mine is sunk 
three estados, agreeably to the 35tb ordinance ; for although 
the title to the mine and the act of registry are made com- 
plete by the giving possession, yet, the time when the shares 
of the other partnei's arc to be declared, is that of making 
the registry ; such being the strict letter of the ordinance; 
" When any person shall register," &c. Between the times 
of making registry and giving possession, a great deal of ore 
may be raised, in fraud of the other part owners, for by the 
36th ordinance, ore may be, and as experience proves, often 
is raised, before sinking the three estados; and therefore the 



• Cap. 87, de r. j. i 
t Cap. 6. per lot 
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partner who contravenes llie partnership rights, by working 
the mine on hi^onii account alone, after making registry, will 
incur the penalty of the ordinance, even although the three 
estados are not sunk, nor the 90 days, within which the) must 
be sunk, expired, and although the possession has not been 
judicially made over to him, lor the fraud and injury towards 
bis pari ner are complete. 

7. The latter, in prosecuting bis action for the penalty, 
must prove the subsistence of the partnership, either by an 
instrument in writing, or by witnesses, or in some other of 
the legal modes by which aii express or implied contract of 
partnership may be established ; that is to say, if the partner- 
ship be an express one, it must be proved by instruments, 
confession or witnesses ; and if an implied one, by acts from 
which a partnership can be inferred, according to the clear 
doctrine of the law and the authorities.* And, in a word, 
as the contracts by which the partial property in a parlner- 
ship mine may be transferred, are of various descriptions, as 
we bave explained above, that which is relied on in bringing 
the action for the penalty must be proved. 



Bociet. cap, 10 et cap. 11, ubi plere deci 
l«; et quod expresia probatur verbii, conseasu, stipulatiooe, 
vel pacto, tacita *ero per artuasocialea; sivesit gcneralis, tive particQ. 
laris gocietas; et apud euni ex antiquis innumeria ; Juraqueadtatietatein 
cumalat. Itlem, cnp. II, n, 9. " Ubi aileU coiiveritio verbis declarata, 
opus nan erit inveatlgare coiijerturan, quia id ex verbis, et convenlione 
probabitur, et sic dictum, et sic conventual Tuisse ; et fuiue rontractnm 
societatem poterit probari per jnstranientum, vel aliam scriptnrani aaper 
inde confectam." Et n. II. " Polerit ettam probari per literas alicujas 
lociiatteriaocio scriptas, et ratio ext, quialitcrte alicujus.prssertim sigil- 
latte, probant, et pnecipue contra scribentem. L. Publia, flf. deposit. L. 
cam de indebito, fl*. de probnt. Bald, in L. nil. Cod, si L-trt. p^tal. Maa. 
card, conc.eae. Etquod ncriptaraprivataprobetsocietatem tradil Paris. 
Decianus Rubtens." Et n. 13. " Probatur etiain fulsse iiiducLam com- 
munionem, et societatem, per testes. Ruin, coiia. 92, lib. I. Eliam si sint 
■ingulares deponentes de diversis actibus, cuui Gabriel. Corn. Bald, et 
Alex, dtbeiil deponere de actibua socialibus." El ii. 13, " Probatur societal 
quando extrajudicialiter socii fassi fuerunt se esse socios." Hebia BolaitoB, 
in Cur. lib. I. Commercio terrestre, cap. 3, n, 8, Castillo, de usurr. cap. 3. 
Gratiau. tom. S^ discep. cap. 330 ; el apud bos quam plures. 
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8. With respect tosuits concerning the right of possession 
or property in mines, the order and method to be pursued are 
regulated by others of the ordinances,* to which we refer, ob- 
serving, in the mean time, with respect to the action pro socio, 
that proper regard nhould be had to the circumstances of the 
parties, and the miserable condition of the discoverers; who 
being the lawful owners of mince which Providence has per- 
mitted them to discover, are generally compelled to part with 
a share in them, in order to obtain sonic pecuniary assistance, 
or in consideration of the expenses being undertaken by some 
olher party ; and being sunk to the lowest scale of wretched- 
ness, and often idiots, the consequence frequently is, that they 
are ousted altogether. As cases then, of this description, afford 
many special circumstances in favour of these unfortunate 
persons, regard ought to be had to all the particular circum- 
stances of the transaction, which being private, confidential 
and of difficult proof, demand the greatest discretion and 
tact in the judge. f 

9. Having thus investigated the mode of making registry 
of partnership mines, we proceed to investigate the rules 
under which they must be worked, as indicated in the 43d, 
44th, and 45lh ordinances of the new code, and the i6th, 
47th, 48th, and 49th of the old ordinances. To avoid con- 
fusion, from the variety of points which these ordinances 
embrace, we shall distinguish the rules of law deducible from 
them into the following : — 

10. First, that whether a mine belong to a single indivi- 
dual or to a partnership, the number of four persons at least 



■ Chap. S3, ordiiinncca C3 and 84. 

f Super probatione in casibus difficilis probationis. VaUnzuel, cons, 
18. \v\a, dissert. 36. a n. SO, Solorz, Polit. lib. 3, cap. S6. Julia Clar. $. 
Bn. qnffist. 84, n. 19. Oomez, in L. 9, Taur. n. 7 et 25. Bobadill. lib. 4, 
Polit. cap. 5, n. 39. Krebs, de lign. et lapiile, sect. 11. §. 43. " Simili- 
ter in dubia pauper, qui semper ijukte vivere velle creditor, arg. L. 3. 
Cod. de derensor. civit, quaudo agit contra potentioretn, prtesumitar J at- 
tain causani foYerej" quamvU banc prtesumptionem per se solara non 
sufficere, asaei'it, el ^. 44, "In defectum probationum jursmeulo de- 
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must be kept at work in it; which is provided by the 37th 
ordinance of the new code, and by the 40th of the old ordi- 
nances. And whatever be the extent of the partnership, 
four persona will be sufficient ; for the ordinances of Peru,* 
noticing that regard is to be bad, not to the number of 
owners, but to the number of mines they possestn, decide, 
in consequence, that if several persons hold one mine 
amongst them, they will satisfy the rule of law by setting 
on (he same number of hands which an individual would be 
required to employ, were ho the owner; and that if they 
hold two or more mines, four persons must be kept at work 
in each mine. 

11. Second, that if one partner require the others to 
set on more hands, they are compellable to set on twelve 
persons in all, if there be ore and space enough to admit of 
it; or a smaller number, if the quantity of ore and dis- 
position of the mine will not admit of more. The iSd 
ordinmicc of the new code and the 46tb of the old ordi- 
nances, agree on ihis point. 

19, Third, thai if one of the partners, being required 
thereto, shall omit to set on his proper number of hands, 
thejudge, after inspecting the disposition of the mine, shall 
cause to be set on, at the expense of the owners of the mine, 
GO many hands as such partner was bound la supply, to make 
up his proportion of the number of twelve persons, (hat the 
works may not be impeded. Such is the direction of the 
4Sd ordinance of the new code. The 4Glh of the old ordi- 
nances provided, that in this case such partner should not 
have any part of the ore, but this is altered by the ordi- 
s of the new code, which direct the judge to set on 



* Ordinance 4, tit. 7, concerning mines insanicienlly woTiipdi Esca. 
lona, Gazophil. lib. 8, p. S, C. 1, page 116. " Thai when leveral per- 
loni shall be posaessed of a mine in undivided ihare.i, regard shall be 
had, not to Ihe number of otviiers, but to the number of minca they shall 
be possessed of; so that ir they are possessed of a mine or 60 varai in 
extenl, it will be sufficieut to employ such Dumber of Indians or negroes, 
as is aforesaid; and if of greater extent, Then niorp in the same pro- 
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twelve persons, at the expense of the owners, in order to 
put an end to all disputes. If however, the partner be not 
required to set on more hands, the 46th of the old ordinan- 
ces, directing that he shall have his share of the ore or silver 
clear of expenses, will apply, the 43d ordinance of the 
new code not touching upon this point. 

IS. Fourth, that if any partner should wish to employ 
more than twelve persons, he may do so, signifying the same 
to his partners; but if he omit to give them notice, he shall 
incur the penalty of forfeiting the ore in their favour, 
without their being liable to contribute any thing to the 
expenses ; on which point the 44th ordinance of the new 
code and the 47th of the old ordinances agree. The ore 
which he is thus liable to forfeit, is that which he may raise 
by means of the barmen whom he shall employ, over and 
above the number of twelve ; but what the other men raise is 
common property, there being no impropriety in raising 
that, nor is any penalty incurred thereby. 

14. Fifth, that if the partners, being required to set on more 
than twelve persons, shall refuse to do so, they are justified 
in their refusal, the ordinances being satisfied by the number 
of twelve being employed. But if the partner who makes the 
requisition choose to set on more, he is at liberty to do it, 
but he must allow his partners their share of the ore raised, 
as if they had all joined in furnishing the hands he has em- 
ployed above the number of twelve, and the justice shall com- 
pel him to do so; and herein the 44th ordinance of the new 
code and the 47th of the old ordinances agree. But in this 
case the expenses must first be deducted, for it is only in the 
case of his not giving notice, that he loses both the expenses 
and the ore. 

15. These five rules may be reduced to this one general 
rule, that a partnership mine must be kept worked by four 
persons at least; and, if any one partner shall require it, by 
twelve, or a smaller number of persons, according to the ex- 
tent of the ore and the space for working. That if any partner 
shall wish to employ more than twelve persons, he may do so, 
giving notice to his copartners, to whom he must allow their 
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proportion of the produce, deducting expenses ; but if he 
sball net on more than four persons, or more than twelve, 
without notice to his partners, he shall forfeit the ore raised 
by such excess of hands beyond the regular number, and shall 
likewise lose his expenses. This is a summary of the above- 
mentioned old and new ordinances, as far as they relate to 
mines yielding ore, the prosperous or profitable state of which 
may induce one or more of the partners to require more 
hands to be employed in working them. 

16. A municipal law and ordinance of government, for 
New Spain, stated verbatim by Monteniayor,* directs that 
the partners shall employ such number of hands or labourers 
as is directed by the ordinance, according to the drpth of 
their mine : and that if any one of the partners shall not set 
on his proper number, he shall not receive a larger share of 
the ore, than is proportioned to the number of hands he 
shall have furnished. But it declares that if he is unable to 
furnish the number of labourers required, and the other 
partners shall furnish them, they shall give him his propor- 
tion of the ore, after deducting the costs and expenses, with- 
out withholding any part on account of his not having 
furnished the full number of hands. This regulation is 
agreeable to what we have stated above, in the third and 
fifth rules; and it is very reasonable, that when the property 
of the mine is vested in several persons, they should all en- 
joy the profit, after deducting the expenses, and that, while 
the other partners are at liberty (o employ as many hands 
as they please, and have a right to be repaid their expenses, 
the omission of one to furnish a proportionate number of 
hands, should not, under these circumstances, afford a pre- 
text for depriving him of his share. We find then, that due 



• Montemayor, Sumarlo decediilas de Indlas. Ordenanzas de Ouvierno. 
ord. 7S, fnl. 71, Ttli September, 1&73, at wliich time the ordinances 
of the new code were not tsiued, they having been proclaimed the S9d 
of August, I5S4,ai)d he therefore refera to the regulations of the old ordi- 
nances, namely, the 46lli ordinance of law 5, tit. 13, l>ook fl, aa ii *t«ted 
ID the 8d rule in thii chapter. 
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regard is had to equality, which is the rule moiit • 
with the nature of a contract of partnership. 

17. What has heen thus far stated, holds, as we have al- 
ready observed, in regard to mines which are in produce, or 
in ore ; but the que-ttion, ati it concerns mines not in produce, 
is not touched upon in the ordinances of the new code. The 
law must therefore be looked for in the 48th of the old 
ordinances, which directs!, that if the other partners or their 
stewards, upon being required thereto, shall refuse to fur- 
nish more hands than the necessary number of four persons, 
any partner who is desirous to employ more, may do so; and 
if he shall find ore which is worth prosecuting; (that is to 
say, a vein or branch, which will admit of being worked, and 
promises a profit), he shall, on the following day, give oo- 
tice lo his partners to set on more hands, and the latter 
shall, within two days, elect between the two following 
alternatives, that is to say, either to pay for the work already 
done at the rate of four reals (or whatever may be the current 
rale of wages in the mining districLs), or to allow the part- 
ner to raise ore enough to cover the expenses of the work 
already done, the amount of which is to be taken upon his 
oath, or that of his steward; so that until he is satisfied, in 
one of these ways, for the amount of so much of the expenses 
already incurred, as ought to have been contributed by his 
partners, they cannot lake any pari of the ore; and when 
he is so satisfied, they must employ twelve persons, agreeably 
to the third and fourth rules above-mentioned. Bui if the 
partner should fail lo give notice of his having discovered 
ore, the day after his meeting with it, he must allow the 
other partners a share, from the time of making the disco- 
very; and as a punishment for his fraudulent concealment, 
he shall not recover from them the expenses of the work 
already done, either in ore or money; but from that time 
forth, twelve persons shall be employed, agreeably to the 
rule above-slated. 

!8. Hence it may be inferred, that although one partner 
may employ additional hands, when in quest of the vein, and 
shall, if he find ore, be satisfied for the expenses he may 
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have incurred, yet if he do not find ore, he shall not recover 
from his partners the expenses of such work ; for as they 
cannot be compelled to furnish hands, beyond the number of 
four, whom it is obligatory upon them to keep at work, it is 
evident that the olher partner, in adding to the number of 
labourers employed, must have contemplated taking the risk 
upon himself alone, and ought therefore alone (o bear the 
loss, should no ore be found; but if ore be found, be must, 
in equity and justice, be repaid bis expenses, as his copart* 
Bers would otherwise be taking an unfair advantage of his 
labour and outlay. 

19. All that has been said applies to New Spain, being 
agreeable to the laws of Castile. But for Peru, it is pro- 
vided by two of the ordinances of that kingdom, that if 
there be a mine not yielding ore, and the partners being 
required to furnish more hands, derline to accede to the 
request, or be absent, and one partner shall work it alone, 
for the term of two months, it shall become his sole pro- 
perly, unless the other or others of them shall, before the 
expiration of that term, require him, in the presence of the 
justice, to accept his share of the expenses, or shall deposit 
such share of the expenses ; and he is to be put to his oath 
B8 to the amount of the expenses, no evidence in confirma- 
tion of hia statement being required, except such as may be 
furnished from the inspection of the work done during the 
two months, by two or three witnesses. And if the mine con- 
tain ore, it may be worked at the expense of one partner, 
although one or more of the other partners should object.* 
Theseordinancea agree In substance with those ofCastile, ex- 
cept in adding, that the partner who shall not concur in fur- 
nishing additional hands, when required, is, after the lapse 
of two months, to lose his property in the mine, and the 
like if he absent himself for such term of two months. 

SO. But hence arises the question, whether, in the kingdom 
of New Spain, a partner shall lose bis part interest in an 
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nafriittful or unproductive mine, if he fail to contribute hia 
share of the expenses of keeping four persona at work ? Upon 
which point there is no clear or special rule laid down by 
the ordinances of Castile. It might be argued, that he 
ought to lose his interest at the end of the two months, as in 
Peru, and that being obliged, by the 37th ordinance of the 
new code, and the 40th and 48th of the old ordinances, to sek 1 
on four persons, the act of withholding his contribution to (ha 
expenses of such four persons, k one which tends to dissolve 
the copartnership, in the same manner as all other partner- 
ships are dissolved, by one partner withdrawing from the 
business for which they were constituted.* And in other 
kingdoms, a partner loses his share by the lapse of a single 
month, as may be seen in Agricola.f But our opinion 
would be, that as the judge and the partner cannot exact a 
greater penalty than the law itself imposes, therefore, as by 
theS7th ordinance, the mine is only made liable to be for- 
fei^ed for being kept unworked four months successively, 
a partner cannot be considered to have forfeited his share, 
except by omitting to contribute for the term of four 
months; after which period it must, by the same rule, be 
considered as forfeited, and he himself as having lost all 
right to it, unless he, before the expiration of the four 
months, repay to his partner his expenses, or deposit fbem, 
agreeably to the ordinance of Peru, cited in the last pa- 
ragraph. 
SI. Although a partnership confers rights almost fra- 



• Hebia Bolaiios, iu Cur. Philipp. lib. 1, Comm. terrestre, |. 3, n. U. * 
" And if they should withdraw from their origina) occupation, by which 
means it is evident ttie partnership is dissolved." Dec. con*. 86, n. 68, 
lib. 1, Lndov. concl. 53, vers. 2 el 3. 

t Agricol. de re metall. lib. 4, pag. 88. " Ciijusqne fodinte non fe- 
cuDdm metallo, pnefectus symtwla dominis sclireda iu foribus public! 
Kdificii flxa indidt, magna, vel parva, prout magister metal licorum et do- 
umviri jurat! de his decreveruni, qua; siqnis mensis ipalio non dederit, eum 
exitnit e doroiaorum nuniero, ejmque partes reliquis domiu 
fticit." 
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ternal,* it generally proves a nest of discord, f and the c 
where mines are concerned, by no ine^nti Ibrma an excep- 
tion; which is indeed much to be lamented, as partnerships 
afford the only practicable means of carrying on adits and 
general works of drainage, so much required in many mines 
which have yielded countless riches in former limes, or 
of exploring and working the infinite number of mines with 
which New Spain is shewn, by Don Joseph de VilIa-Seuor,| 
and is proved by experience, to abound. Many mining dis- 
tricts which are not now worked, might be brought into a 
flourishing state, by means of the united funds and combined 
strength of several persons in partnership; but as it is, they 
remain unworked, by reason of the insufficiency of individual 
means on the one hand, and the disagreements of the miners on 
the other; there; being very few partnerships which do no) end 
unfortunately. For where directions are given by a variety of 
persons, the affairs of the partnership must necessarily run into 
disorder and confusion, unless the authority of the sovereign 
interpose to regulate them, as is the case in the great part- 
nershipg of Saxony, at Friberg, and Sneeberg, and in the 
valley of Joachimica, where it is the rule to divide part- 
nership mines into 122, 120 or J28 shares, one of which is 
Id be set apart for the church, and another for the poor, 
with the greatest regularity, and under public authority; 
the methods of dividing the produce and the rules of con- 
tribution to the expenses being at the same time most ex- 
cellent, as may be seen in Agricola.^ But a too eager thirst 
for gain is unfortun^ely the universal bane, so that, instead 
of unity prevailing amongst (he partners, as with bro- 
thers, it is sometimes impossible to bring them to any under- 
standing at all, without dissolving the partnership, or with- 
out their separating and giving up the business. 
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* L. 63, If, pro wc " Cum socie 
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{ Agricol. de re metallic, lib. i, pag, 62 and 63. 
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S3. In our mines of New Spain, discords arise from (he 
conduct of the overseers and administrators, who being, as 
it were, placed to superintend the management of the con- 
cern, whether a mine or smelting work, are always ojjse- 
quious to, and conduct the works according to tho wishes 
of the party who, holding the largest share, is the most pow- 
erful ; which is evidently a great injustice, as all the par- 
ties contribute to the salaries of these officers, in proportion 
to their shares; and it is one o( the commonest principles, 
that what concerns all, ought to be done to the approbation 
of all. In a case of this kind, therefore, if the partners do 
not agree as to the plan of working, or as to any of the 
necessary operations for that purpose, the justice ought to 
determine, under the advice of surveyors, which of the plans 
proposed by any of the owners is the best,* and should keep 
the administrator to his duty, or, if he be incorrigible, dismiss 
him from his office; for the appointing an intervetitor at the 
expense of the party complaining, which we have sometimes 
seen done, is a severe measure, and burdens him with an 
additional expense; unless, indeed, it happen that his suspi- 
cions are unfounded, for then he ought to be made to pay 
for his want of confidence. 

23. In deep mines, admitting of a variety of works, we 
have occasionally met with instances where the partners 
have agreed to work the mine by regions; so that one 
should work in one direction, and the other in another; or 
where they have taken it in turn to work upon the vein at 
alternate periods of time. Neither of these plans is free 
from inconvenience; the first being inconvenient from the 
thefrs and disputes of the workmen and labourers; and the 
aecond, from the parties being apt to work out the vein, 
and cut away the pillars of support, in order to make (he 
most of their time; yet they serve to quiet disputes between 
the owners; and the latter plan, that of working alternately, 



• Pelic. de lociet. cap. 29, n. 44, 45 et 48, et cap. S7, n. i 
sequenda erit, qui magia idoneam refectionem projwnat. 
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is a correct and leg;al one, as may be seen by the text ofVl- 
pian;* for as the result is uncertain, and the chances of each 
party are equal, there can be no objection to its justice or 
legality. 

24. Proceeding now to illustrate the mode of dividing 
the produce, we find it referred to by the 45th ordinance of 
the new code, which agrees with the 49th of the old ordi- 
nances, f and from which it appears, that the partners may 
either divide the ore in Hp(>cie, or divide the silver when 
smelted and refined. Ifthe former plan is adopted, the divi- 
sion should be made by weight or measure, the ore being 
mixed up together and thrown into a round heap, and each 
party being allotted his share, according to the number of 
bars he holds in the mine. But if the ore be smelted on the 
partnership account, each partner ought to tnke his share of 
tbe silver, upon the same principle. The ore, until divided, 
should be kept in a safe place, called a galera (a shed), and 
no one of the partners is to presume to take away any part 
of it, under pain of forfeiting his share of the ore to the 
other partner or partners, and as much more as the value of 
that share, which is to go one half to the exchei^ucr and the 
other half to the informer. If it be smelted on the part- 
nership account, it must also be refined on the same 
account, under the penalty decreed against those who 
shall smelt ore and sell it, or deal in it, unrefined. The 
penalty of forfeiture of the ore above-mentioned, is merited, 
not only because the olTence is that of stealing what is com- 
mon property, i but also because it is to be presumed that he 
who commits such a fraud in regard to the ore, would also 
commit a fraud upon the duties. And although the penal 
action which according to the rules of law,^ will hold 



• L. 83, ff. comm. divid. 

t Law S, tit. 13, book 6, Colleclion of Castile, cap. IS. 

X L. la, ff. de furt. " Si socius communi* rei nirtum fecerit (poteat 
enini communis rei furtum ta.ceie), indubitale diceadum e>t furti actio- 
nem compete re." 

f L. U et 61, ff. pro kkIo; "Herito antcm ai^ectum eit ri ptr 
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against a partner, who by crafi and fraud takes what is com- 
mon property, without the consent of his partners, will not 
generally hold, if he has done 30 in Ihe exercise of his right 
as owner, which is also a rule of the Curia, and founded on 
one of the laws of the Partida-* yet the contrary is the case 
with rcftard to the mines and their produce, both because such 
an act is prohibited by the ordinance, and also because it is 
desirable to prevent one partner from taking the rich ores, 
and leaving those of worse quality for the others, and to 
remove a fruitful source of dispute and altercation. 

23. We have already hinted, that although the share of 
the expenses to be borne, and of the produce to be received 
by each of the partners in the mine, ought to be propor- 
tioned to the number of bars or parts he holds, yet that 
agreements may be lawfully made fo a different effect, as in 
other kinds of partnership. Whence it follows, that it is 
lawful for one partner to agree to substitute his labour, in 
the place of his contribution to the expenses, the other 
partner contributing the whole of the capita), and the pro- 
duce being equally divided. And should any question be 
raised on this point, the proper reply would be, that it is to 
be presumed that the industry and labour of the one, are 
equivalent to the money of the other; but if it should be 
rejoined that they are unequal, and that the money is more 
than equivalent to the labour, or vice versa, the question, if 
fairly considered, will appear to be set at rest, by referring 
to the different nature of the two things contributed, and 
that it is a more serious thing to hazard life than property, 
as is laid down by Felicius, upon the authority of Petrus 
Ubaldis, Nata,Ludovicus, Fachineus, Baldus, Romanus, Me- 
nochius and Socinus. And so, ifone contributes authority, 
another labour, and a third money; for the voluntary choice 
of the parties must measure the fairness of Ihe agreement, 
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and it is impossible to lay down any more precise rule.* 
The labour of attending at the mine and smelting works, 
and looking; after the management of the concern is great, 
is combined with hazard, and ia very anxious; and a partner 
employing his labour in that manner, renders the mine more 
profitable, and becomes entitled to receive the same com- 
pensation which would be allowed an administrator, and 
thus he brings an equivalent for the capital which another 
' partner may contribute in money. And as is remarked by 
the laws, the labour contributed by one partner is some- 
times so considerable in amount, as to be more valuable to 
the partnership than money; as for instance, when one 
partner alone undertakes the voyages and journies, and en- 
counters all the perils in his own person. f 

26. So also it is lawffll lo agree that one partner shall 
bring the mine into the partnership, and another take upon 
himself the expenses, dividing the produce equally between 
them; so likewise if one furnishes the mine, and another 
the labour or industry ;]; in which latter case the property 
of the mine is not traHsforrerl, hut remains in that partner 
who has brought in the mine fi>r the purpose of working it. 
And the reasonableness of such an agreement is evident 
from this, that the profit may prove to be very considerable, 
and that the party who furnishes the capital may possibly 
make much more gain from the silver produced from the 
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mine, than by any other means ; as is the case in a partner- 
ship between the owner of the soil and the cultivator. * 

27. After these considerations on the division of the pro- 
duce, the next point is to inquire how many mines the part- 
ners may hold upon one vein, acquired by means of registry 
or denouncement. The ordinances of the new code pass 
over this point in silence, and therefore, as they lay down no 
rule contrary to the 32d of the old ordinances, the force 
and authority of the latter still remain. + It is provided by 
(his ordinance," that if there be a partnership consisting of 
two persons, they may take two mines upon one stahe, and 
may also take two other mint-s upon one stake, upon the 
same vein, provided they leave three perfenencias^ between 
the first two and the other two, as provided by the ordi- 
nance next preceding thi»," that is to say, the Slst of the old 
ordinances; "and if there be more than two partners, they 
may take such mines in partnership, in the same order, and 
if .they shall have purchased them, they may hold them 
agreeably to what is staled in the said ordinance," that is 
to say, all contiguous, although ihey be several in number. 

S8. Don Joseph Saenz de Escobar,^ in reference to these 
two ordinances, says, thai a space of three mines must inter- 
vene between each of the partnership mines, and that each 
of the partners is bound to leave this interval of three jwr/e- 
nencias,it being a sufficient privilege that the partners should 
be allowed to hold three or four or more mines, leaving these 
three pertenenctas between each. He was quite sensible of 
the difficulty in the construction of these two ordinances, 
and with submission to any better interpretation, stated the 
opinion he had formed, which we respect and venerate as 
that of a very learned, practical and experienced man, and 
one of whose great acuteness on this subject we are well 
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aware. Notwilhslanding tliis^ the letter and spirit of the 
old ordinances, now under consideration, compel us lo give 
the following as our opinion. 

29. That is to aay, that two, three, four or more partners, 
may hold two, three, four or morecontignous mines; and that 
then, leaving a space of three pertenencias after the last of 
them, they may take two, three, four or more other contiguous 
mines, according to the number of persons forming the part- 
nership. This is no new doctrine, but is according to the 
strict text of the ordinance, which permits two partners ** to 
take two mines upon one stake, and then two other mines 
upon one slake upon the same vein; and if there be more 
than two partners, then to take tiuch mines in the same pro- 
gressive order." And it is putting a forcible construction 
upon the ordinance, to say that there must be a space 
of three pertenencias between each of the partnership 
mines, in opposition to the expression "take two mines upon 
one stake and then two other mines upon one slake," and 
also contrary to the title or inscription in the margin of 
this ordinance in the old Collection, which runs thus : " That 
two contiguous mines may be taken in partnership, and then 
two more, leaving the space of three pertenencias, and if 
there be more than two partners, tbey may lake them in the 
same order." And it would be impossible to have two 
mines upon one stake, and then two more upon one Htake, 
or to take two contiguous mines, and then two more conti- 
guous mines, if three pertenencias must be left between each 
of the partnership mines ; for if these three pertenencicu 
were left between, the two mines would not be contiguous, 
agreeably to the title or inscription above-mentioned, nor 
would they be upon one stake, as the text of the ordinance 
has it, but they would be separated from each other by the 
intermediate space of three pertenencias. 

30, When, therefore, the ordinance says, " Provided they 
leave three pertenencias between the 6rst two mines and 
the other two, as provided by the ordinance next preceding 
this;" it must necessarily be understo<id that three p^r/enen- 
cias are lo be left between the two mines which are conti- 
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g-uous and upon one stake, and the other two which are con- 
tiguous and upon one ):itake, precisely in the same manner 
as it is incumbent on an individual miner, who cannot hold 
more than two mines, to leave that space between them; 
and so, if there be three, four, five or more partners, ob- 
serving the same order, progressively; that in to say, they 
may take three, four, five or more mines upon one fitake, 
and contiguous: and then, leaving the intermediate space, 
they may take as many more, according to the number of 
partners. Besides, if it had been the meaning of the 32d 
ordinance, that such an intermediate space was to be left 
between each of the mines, it might easily have been so ex-,, | 
pressed, as in the 31st, which refers to a single miner ; i 
stead of which, what the ordinance declares is just the 
reverse, namely, that the intermediate space must be left 
between the two first and the other two, as if each two mines 
were to be taken collectively. 

31. Neither is the allowing two partners to hold four 
mines, or three partners six mines, or four, eight mines, and 
so oQ progressively, by any ntcans to be considered a privi- 
lege, as Don Joseph Saenz would have it ; being in fact no 
more than a fair and ordinary right; and, in effect, each 
partner has but two mines, a number which any person may 
hold, leaving three pertenencias between them. Now, if 
one person may hold two mines, it is plain that each of the 
partners may hold that number; and therefore, if the part- 
nership consist of two, they may hold four mines ; if of three, 
six mines ; if of four, eight mines, and so on, allowing two 
mines for each partner; and there can be no privilege in 
this, nor in the mines being permitted to be contiguous, 
leaving the space of three pertenencias between each two, 
three, four, &c. For if the ordinance allows the partners, 
when two in number, to hold two contiguous mines, and 
two more, also contiguous, leaving the space of three perte- 
nencias between each two, then may three, four, five or more 
partners hold a proportionate number of mines, observing 
the same rule of arrangement. And although the ordinance, 
in reference to the case of there being more than two part- 
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ners, says, " that they may take such miiiea in partnership, 
in the same order," which might appear to indicate that 
three partners can take but two mines, namely, those before 
mentioned and previously referred to; yet the expression, 
"such mines," must be understood in a distributive sense, 
according to the number of persons concerned, and increa- 
sing progressively as that number increases. 

32. It should also be borne in mind, that the object of the 
provision, directing an intermediate space of three pertenen- 
cias to be left between the two mines, which any person is 
allowed to take upon one and the same vein, is to restrain 
excessive covetousness, and to allow of other persons regis- 
tering mines upon the same vein. Now, the copartners 
themselves are such other persons, and they are not, by 
reason of tbeir being partners, to be regarded as in a worse 
situation than any other parlies: nor can the taking more 
mines be treated as ihe covetous act of one of them alone, 
when others are joined in partnership with him. Another 
object of the ordinance is, so to arrange, that the mines 
shall be worked to greater advantage, and that the veia 
shall be explored at intervals; and also that the miner shall 
be prevented from altering his boundaries at several points, 
which might be done, if each person could lake two conti- 
guous mines. But there can be no doubt (hat partners may 
work to much more advantage than individuals, and that they 
will work upon the vein at intervals; and it will also be 
their business to keep the boundaries of each mine correct 
according to law. 

33. Finally, as each partner may hold, -in his own person, 
two mines, and as the partners, if they be two, three or four 
in number, are owners, per modum tinUis, of four, six or 
eight mines, they ought not, when combined, to be compelled 
to do more than is required of an individual miner. If then, 
a single miner is bound to leave the usual space between 
his two mines, all the partners together, who are interested 
per modum aniiis, need only leave the space of three perte- 
nencias between each four, or each six, or each eight of the 
mines they are allowed io hold, according to the number of 
individuals. 
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S4r. The question may also be raised whether, supposing 
five persons have registered, separately, that number of 
mines, they can afterwards form a partnership together, and 
enter the contract in the register, the mines being conti- 
guous. This question is answered by referring to the last 
point; for, if five individuals, separately, may register five 
mines, contiguous to each other, why may they not do so 
when partners? Or, why should the five, as partners, be in 
a worse condition than as independent individuals? Much 
more, when we consider that partnerships are so much pri- 
vileged and so much to be encouraged; such combinations 
having been entered into in working the most celebrated 
mines of Europe, and afibrding the best means of promoting 
the active working of the mines, and, intermediately, of be- 
nefiting the commonwealth and the crown. Add to which, 
that if any miner may, by purchasing the three intermediate 
mines, hold five contiguous mines, without infringing the 
ordinance, why should not the partners be allowed to hold 
half their mines contiguous, and then, leaving the usual 
space between, to hold an equal number also contiguous? 
Don Joseph Saenz assures us, that it is the practice of the 
miners to invite some one who appears likely to be an 
easy neighbour, to take the mine adjacent, that they may 
get possession of so much of the intermediate space.* 
With how much more reason then, may one partner hold a 
mine contiguous to that of his fellow-partner, leaving the 
proper space between those two mines, and the two others 
which they are allowed to take? We shall notice in its 
proper place, the artifice resorted to by miners who have 
made discoveries, or others, to get possession of two contigu- 
ous mines ; for the consideration of which, as well as of the 
question whether the copartners can hold several mines 
contiguously, when acquired by inheritance or donation, as 
they can when acquired by purchase, we refer to the place 
alluded to.f 
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35. Having considered the modes in which a mining part- 
nership may be constituted, and Ihe rules as to the number of 
hands necessary to be kept at work, the division of the pro- 
duce, and the number of mines the partners may hold, we 
proceed to consider the mode in nhich a mining partnership 
may be dissolved or determined. First, then, it is determined 
by one of the partners renouncing his share, and not choosing 
to proceed with the works, or to continue his contribution to 
the expenses; in like manner as other partnerships are de- 
termined by renouncement.* Second, it is determined by 
one partner selling his share or interest; for although the 
law is, that the partnership interest cannot be ceded or trans- 
ferred, yet this is to be understood of partnerships where the 
personal services of the party are looked to for the purpose 
of tradinggt or in businesses, the secrets of which it is not 
proper to reveal, as that would deprive theother of the pro- 
fits ; but it does not hold, where there is a common subject 
matter, of which each party may cede or sell his share. J And 
in practice, in all the mining districts, shares in mines are 
sold, both judicially and extrajudicially: and there was an 
instance not long ago, at the time uhen so much noise was 
made in New Spain, by the bonanza at Bolanos, of the one 
third share in a mine being sold for 90,OCO dollars, the whole 
of which sum was returned in six months, from the extraor- 
dinary richness of the mine. This mine was called la Con- 
quista, and was the first discovered npon the vein ; and shares 
in many other mines were sold at the same time, in (hat mi- 
ning district. And the use of the mine being common to 
several owners, it follows of necessity, that they roust be 
interested as partners, in working it, and in sharing the ore 
or silver. 
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36. Third, if the mine be left insufficiently worked, orbe 
forfeited under any of the penalties of the ordinancea, then, 
as the business is at an end, the partnership is determined.* 

37. A partnership also determines, in general, by the death 
of any of the partners, (heir persona! services being looked 
to, as observed above, on admitting them into the partner- 
ship :t but the use and properly of the mine being common, 
the heirs must, of necessity, succeed to the possession, as the 
mine cannot otherwise be worked ; and this is the case with 
regard to partnerships in the collection of the public taxes 
or other public offices, which Baldus calls (according to Fe- 
licius), a partnership vf necessity :J sothat the heir, although 
he be not a partner, not having been chosen such, yet, as the 
law obBerves,§ necessarily succeeds to the emolument, or re- 
sponsibility. And it is not to be doubted but that the heir 
succeeds also to a share in the common subject matter, and 
that with regard to n)ines, the impossibility of their being en- 
joyed otherwise than in common, necessarily involves a tacit 
continuance of the partnership with the heirs, and has the 
effect of constituting a partnership amongst all the partners. 

38. The partnership or common holding is determinable by 
partition, for no one can be compelled to continue in it. 
Whereupon will arise the question, whether the mine can be 
divided into material parts, allotting a number of varas to 
each partner, in proportion to his interest in the mine ; whe- 
ther, for example, supposing that there are three partners, 
each may have allotted to him the space of 40 varas, which 
is the third part of the 120 varas, constituting the whole 
length of a mine : and so that each may work his own share. 
And it would seem that there is no difficulty in this. First, 
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because this is the niaaner in whiuh the estates of minors are 
divided, if one of those who are jointly interested call for a 
partition." So a tree or rock situated upon the confines of 
two estates, and whether fixed to the soil or unattached, 
belongs in respective shares to the two proprietors ;t and in 
case of dispute, a partition must be resorted to. J Secondly, 
Escalona, when considering throe of the ordinances of Peru, 
advocates the reasonableness of this plan of making a parti- 
tion in mines, upon the authority of Jason, Ayora and others.^ 
39. By the first of these ordinances it is ordained, " That 
when there is a partnership between persons interested in un- 
divided shares, and one partner being desirous of a partition, 
demands to have one made, then, whatever may be the subject 
matter, the other shall be obliged to accede to the request, and 
the judge shall compel him to do so ; provided that he who 
makes the demand shall make the partition of the partnership 
property, and that the other party shall, within six days, 
make choice of which share he will have : and in such parti- 
tion no more shares shall be made than there are partners; 
and when the choice is made, each shall hold his own share, 
and the partition shall serve him for a title, and there shall 
be no further suit on the subject, nor shall any such be enter- 
tained or admitted ; and if the partnership shall consist of 
more than two, he who demands to have the partition made, 
shall make it, and the other twoshall make their choice ; and 
ifsuch others shall not agree, the mine shall be divided, and 
these others shall draw lots for the choice ; and he who has 
demanded to have the partition made, shall take the share 
which remains ; and if either of the other two shall prefer it 
to that which has fallen to him, he may take it the same day, 
but not afterwards ; and the share which remains shall always 
be for hirii who has demanded to have the partition made." 

" L. inter omneB, Cod de pra;d, niiuor. 
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40. By the next ordinance it is provided, "That when 
there shall be partners, who shall hold a mine in undi' 
vided shares, and one of them being absent, he who is pre- 
sent shall work the mine with the number of Indians pre- 
scribed by the ordinance, and shall find no ore, the ordinance 
shall be observed which provides, that after the expiration 
of two months he shall huve it for his own absolutely. In 
this case, no one can apply to have the mine adjudged to him 
for being insuflicienlly worked. If however he shall work 
the mine with the number of Indians proportioned to the 
share he may possess in it, and no more, he will thereby 
fnlfil his obligation, as far as concerns his own share, but the 
share of his partners may be applied for by any person, as 
insufficiently worked : and if it shall be adjudged to such 
person, the partner shall be obliged to make his election 
whether he will have a partition, within ten days; and if 
they shall agree to divide it, it shall be divided, and the 
original partner shall choose which share he pleases, and 
having once chosen, neither of them shall be at liberty to 
change, and (here shall be no deceit, nor shall any com- 
plaint of the party so having made his choice, be listened 
to; and if he shall not make hia choice within the term 
prefixed, they shall both possess the mine, pro indiviso," 

41. The third of these ordinances directs : " That when it 
shall happen that a mine has to be divided amongst many, 
by reason of descent or purchase, the measurement shall be 
made upon the surface of the earth, and shall be reduced to 
& plane, by means of a level. And that as soon as the 
partition is made, on whatever account it be, the shares 
shall be marked out with land marks, in the manner di- 
rected, &c." 

42. It is evident, from these three ordinances, that a mine 
may be the subject of partition, and that it may be worked in 
part, and in part denounced for being insufficiently worked ; 
and also, that the shares into which it is divided upon a 
purchase or descent, ought to be defined and marked out 
with land marks, so that each party may work bis own share 
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separately; and as the law of the Partida says,* each is 
belter satisfied with his share when he has it to himself, and 
he arranges it better and makes more advantage of it. 

43. The question, moreover, is put beyond a doubt, by 
two other ordinances of Peru, one of which sanctions the 
taking a mine of 15 varas in width, if it be a waste space 
between other mines ;+ and the other fixes the number of 
hands to bo kept at work in a mine of 60 varas, at eight 
Lidiaiis or four Negroes; and in a mine of 30 varas or 
under, at four Indians or four Negroes;^ whence it is to be 
inferred beyond question, that the mine may be divided by 
varas. 

44. And (be point Is still more clearly established by one 
of the ordinances of Castile, according to which, any per- 
son may apply for the waste spaces remaining between two 
mines, ^ which are often of a smaller number of varas than 
a regular mine, for these waste spaces may he of 100, 80 or 
20 varas, or more or less, according as the number of varas 
to spare is more or less. And it is well known, that in prac* 
tice, the waste spaces are taken possession of in this manner, 
as we have ourselves witnessed in the mining district of Bo* 
lanos, where the title of Zapopan mines was given to them ; 
and also in other mining districts. 

45. The old ordinances allowed 80 or 100 varas only, for 
the length of a silver niine.{| The gold mines, also, are 
mines, and yet, under the ordinances of the new code, those 
taken by the discoverer can only be 80 vara*, and the ordinary 
ones only 60 varas in length, and one half, respectively, in 
width;? and by the old ordinances they were of still smaller 
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dimensions, that is to say, 50 and 40 varas respectively," so 
that a mine may be really such, although it be not 120 varas 
in length. And if the law itself sometimes assigns a less 
extent to mines, so may their dimensions be diminished upon 
the division of a partnership, agreeably to the law. And 
finally, the length of 120 varas is fixed as a matter of favour, 
and the object is, that that number should not be exceeded; 
but this does not prevent the miner from contenting himself 
with less, and renouncing the rest. 

46. Nor can it be urged, with any effect, that this would 
occasion confusion, nr that as different fixed stakes would be 
set up in the mines, thus rendered, by division, less than the 
regular size, it would be easy, by entering these pits, to gain 
access to the ore belonging to the adjoining mine owner ; for 
the same thing might be said of the waste spaces which are 
allowed to be taken between the ditfercnt mines, and yet 
these inconveniences are not found to occur, for if a party 
registers a pit upon a vein and upon ore, and follows it up, 
then, even supposing that he does carry on his works within 
the limits of some other owner, he becomes entitled, by his 
diligence, to the ore he may raise. + And there is no fraud 
in a case of this kind, fraud being imputed only in the case 
of a parly working where there is neither a vein nor ore, 
nor any appearance of it, and with a view merely to take 
advantage of the ore of a neighbour, by mining within his 
boundaries. But if those who make partition of the mine 
proceed with regularity, and measure out the ground in 
varas, so as to ascertain what is the share of each, each 
of them registering a pit upon ore, or leaving the entrance 
common, it is precisely the same thing whether the mine 
contain 8 varas or 80, provided the limit of extent fixed 
by law, be not exceeded. 

47. And above all, as it is impossible to lay down rules 
for all cases and in all matters, the aspect of which, from 
the various combinations of qualities, persons and incidents 

• Ordinance 75, law 6, tit. 13, book 6. 
t Chap. 14, ordinance 30. 
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which occur, varies with the moat trifling variation in the 
circumstances, the subject must be left, after laying down 
the above rules, to the sound discretion of the Judges, in 
the exercise of which, it must be determined whether, under 
such or such circumstances, the metalliferous estate will 
conveniently admit of division, or not; as is laid down by 
Felicius, upon the authority of Baldua and Decianus; and 
if it will not admit of such division, then it should be ad- 
judged to one of the partners, and, in preference, to him who 
holds the largest share. Or, according to a better opinion, 
for which he cites Tiraquelo and Capicius,* they should be 
admitted to bid for it, giving a preference to the partner 
who holds the largest share ; by which meana the inconve- 
nience of obliging the parties to continue the common hold- 
ing or partnership is avoided, whilst the adjudication, or the 
better plan of a judicial sale, preserves the interest of the 
partner who calls for a partition, without rendering it ne- 
cessary to divide the property. This rule is likewise laid 
down in the Curia, being founded on the law of the Partida, 
and the civil law, and it is also illustrated by Ayora.+ 



* Felicius, dc soc. cap. 39, n. 88. ," Secuiido consideravit, au rei, puta 
ftindus, comtnodatn patiatur divisionem, quod quando sit decliirat Bal. 
duB, in L. lani^imus. Cod. de donat. et in cap. 1, in priiic. de diiob. fratr. 
de nov. belief, invest et Decian, cons, 15, n.38, lib. I, et erit ista decla. 
ratio judici arbitraria, cum certa rcguta dari non poBsit, et m videbitcom- 
modam non pati divisionem uni erit adjudicanda, ut per Barth. in L. ad 
ofiicium. Cod. coram, divid. Contra hauc Barth. opinionem Taciunt tradtta 
a Bald, in L. sancinius, Cod. de donat. nam vult, quod si res commode 
dividi non possit, pncferatur ille qui in re habet majorem partem, Verum 
B Barth. opinione non ent recedendum, et eat iotelligcndum, Baldum lo- 
qnl quod in pari licitatione solnnimodo prffiferatur ille qui in re majorem 
partem hatKt, ila tradit Tiraquel, de Jure primogen. q. SO, d. IS. Capi- 
cius, dec. 36." 

t Curia, lib, 1, comm. terreit ^ compaiieros 3, n. IQ, L. flo. tit. 16, 
p, 6. L. ad officium. Cod, comra. divid. Ayora depart, p. I, cap. 3, d.SO. 
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SECTION I. 

Of a general mitte-supplytTtg company. — An account of the 
official order issued, the reports returned and the meeting 
convened on the subject. 

48. Whilst upon the subject of mines held in partnership, 
an opportunity appears to present itself for treating of a 
general mine-supplying company, an idea nhich has doubt- 
less occurred to other persons besides myself, although it is 
by no means clear that they have struck upon the right plan 
of carrying it into effect. 

49. Don Domingo Reborato y Solar proposed to the royal 
and supreme council of the Indies, in the year 1743, that a 
mine-supplying company should be established, with a capital 
of two millions of dollars, and he proposed for its regulation, 
nineteen articles, which were in substance as follow. 

50. I. That the miners, within 150 leagues of Mexico, 
should not cease draining or relinquish any mine without 
first giving notice to the company, to afford them an oppor- 
tunity of taking the mine, if so disposed. 

II. That in the mines which the company might take, 
they should purchase the tools and stock on band at a va- 
laation. 

III. That the capital of the company should consist of 
two millions of dollars, in shares of 500 dollars each. 

IV. That an administrator-general should be appointed ; 
and that Reborato should have the office for life, upon con- 
dition of subscribing for twelve shares. 

V. That a treasurer and accountant should be appointed 
at Mexico, to receive subscriptions and keep the accounts. 

VI. That the concern should be managed by six directors, 
who, with the treasurer and accountant, should decide all 
matters by a majority of votes. 

VII. That two deputies should be appointed in each of 
the districts of Tasco, Zacatecas, Sombrerete, Guanaxuato, 
Pachuca and Real del Monte, to advise concerning the mines 
which it might be found desirable to work ; the chief of 
whom should be the mayor or chief alcalde. 
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VIII. That the same plan should be adopted in ihe other 
mining dislricts. 

IX. That each of the above-mentioned offices should be 
tenable fur four years, and from the first appointaient, that no 
persons holding less than eight shares, should vote at the sub- 
sequent elections. That these officers should from time to time 
render an account to theirsucceasors ; and that, after the first 
nomination, the offices should be tenable for tnu years. 

X. That the persons filling these offices should be re-eligi- 
ble. And that the directors and accountant should hold 
twelve shares, and the treasurer twenty. 

Xi. That salaries should be assigned, as soon as a body of 
shareholders could be associated. 

XII. That the company should have Ihe same power of 
trading, as an individual, but so as not to incur any risks 
either at home or abroad, and not to lend any of its capital. 

XIII. That the accounts should be taken annually, and 
the dividendii be apportioned every year, during the conti- 
DuancG of the concern. 

XIV. That the shares should be transferable, due notice 
being given to the treasurer and accountant, in order that 
the transfer might be entered. 

XV. That the company should commence laying in stores 
and begin working in some of the districts, as soon as 500,000 
dollars should be subscribed, that no time might be lost. 

XVI. That the workmen in the mining districts should 
be privileged from arrest for debt, as the concern might 
otherwise be much prejudiced. 

XVII. That a judge of one of the audiencies should be 
appointed a conservator, to confirm the elections (at which, 
as well as at the settlement of the accounts, he must be pre- 
sent), and to administer the oath to the persons elected. 

XVIII. That further articles should be framed after the 
formation of the company, to be submitted to Iiis majesty, 

XIX. That the company should be under the patronage 
of our lady of Guadalupe, and should celebrate her annual 
festival. 

51. Upon consideration of this proposal, and under the 
advice of the fiscal, the council submitted to his majesty, 
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that since it appeared, from a variety of the moat credible 
testimony, that a great number of mines were falling to ruin, 
in New Spain, foi' want of supplies of money, it would be 
highly expedient that the company proposed by the above- 
mentioned Don Domingo Reborato y Solar, should be estab- 
lished, and that his majesty should be pleased to lend to it his 
royal sanction, by subscribing for two hundred shares, the 
value of which {being 100,000 dollars), might be conveni- 
ently contributed in quicksilver, for the reduction of the ore. 
And they recommended that his majesty should be pleased 
to confirm the articles proposed, with the exception of the 
ISth, which required to be limited by a declaration that the 
company should not trade, except in the goods and stores 
employed in, and required for, the supplying and working 
of the mines, and of the 4th, concerning the conferring the 
office of administrator-general upon Reborato, of whose 
qualifications they professed themselves ignorant ; and they 
therefore suggested that with respect to this matter, it 
would be sufficient to authorise the viceroy to appoint him 
administrator-general, jf he should find him duly qualified 
for that office. And they also recommended that the vice- 
roy should be directed, before taking any further step 
towards the establishment of the company, to convene a 
meeting of ministers, before whom all proper information 
should be laid, and by whom the plan should be considered 
more maturely; and if they should be of opinion, that it 
might be carried into eifect without producing any great 
inconvenience, then to proceed without delay to organise 
the company and to frame proper laws for its regulation. 
And they proposed that such laws should be transmitted to 
his majesty for his approbation, but that in the mean time, 
the establishment of the company should not be thereby 
delayed, lest the profit and advantage which were likely to 
result to the revenue and to the public from this plan, should 
b© retarded, or altogether fail of effect." 

52, His majesty, having acceded to the proposal of the 



• This report of the council of the Indiei wm made the SSd Nor. 1743. 
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council, forwarded a royal order, dated at the Pardo, the 
ISth of March, 1744, containing the articles and the names 
of the ministers and persons of whom the meeting; was to 
consist, together with another order of the same date, re- 
commending, that if no objection should occur, Rcborato 
should be appointed to the office of administrator-general 
of the company, and directing that his representations on 
the subject should be received with attention. These in- 
structions being received by the viceroy, Count Fuenclara, 
he considered it advisable not to convene the meeting, until 
he had procured information from persons in the habit of 
supplying mines, such as Don Francisco Sancho de Tagle, 
knight of the order of Santiago, and Don Manuel de Al- 
daco, inhabitants of Mexico. lie therefore, on the 13th of 
September, 1744, published a decree, in pursuance of which 
these gentlemen, on the 15th of April, 1745, delivered their 
report to the following effect. — That the establishment of 
the company, proposed under the nineteen articles above- 
mentioned, was, in the then circumstances of the kingdom, 
morally impossible, from the difficulty which would lie ex- 
perienced in finding four thousand contributors to join in 
subscribing a capital of two millions, and from the risk of the 
directors not providing sufficiently for the security of the 
funds. That two millions would be an insufficient capital, 
and that no persons would contribute but those who might be 
desirous to supply mines, which they might just as well do by 
themselves, instead of being placed in the hands of directors, 
merely for the sake of giving the latter an opportunity of 
engrossing all the profits; to say nothing of the genera! 
dread of mines and miners, which they alleged to prevail, 
on account of the capital which had been lost in such 
concerns. 

54. That, even if the establishment of such a company 
were practicable, it was unnecessary; that the mines were, 
in fact, supplied by individuals, without any of this compli- 
cated apparatus, and that the bancos de plata were, in effect, 
equivalent to a general company, for they paid 5 per cent, 
on the money received from individuals, without putting 
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_ tliem to any hazard; whilst the compaoy would alTord no 
security of this kind. That more than two millions of dol- 
lars were then invested in the three bancos de plata at 
Mexico, and that as much more was supplied by various 
merchants and inhabitants of that city; and that with these 
four millions, two such companies as that proposed might be 
established, without taking into the account the quicksilver 
supplied by the crown, at six months' credit. That they were 
therefore surprised at Reborato's assertion, that the failure 
of 'he mines proceeded from the want of supplies. That 
the establishment of such a company was incompatible with 
a continuance of the supply from the banks, and from indi- 
viduals, on its present footing', as these parties would avoid 
becoming direct suppliers, on account of the new hazards to 
which they would be exposed, from their debts being liable 
to be postponed, in consequence of the miners fraudulently 
taking advantage of the new supplies furnished by the com- 
paoy; so that, in fact, less silver would be raised with the 
company's two millions, than with four, upon the present 
system, particularly if machines and enginea were set up to 
drain and habilitate mines no longer profitable. 

55. They likewise maintained, that the company would 
Deither be a profitable enterprise in itself, nor a source 
of profit to the revenue or the public. For they argued, 
that the company would either pursue the plan now acted 
on by the banks and by individuals, or that it would adopt 
other regulations, of such a nature as would be unfavourable 
to a judicious selection of mines and mine owners. And that if 
the former course were taken, no more ore would be raised 
than at present, as the company would only supply mines of 
expectation, and mine owners of respectability, and on whom 
it might depend for the due repayment of its capital, whilst, 
if the latter were the course pursued, the company would in- 
evitably incur enormous risks, its funds would be frittered 
away in supplying poor mines, and the total failure of the 
concern must be the consequence. Hence they inferred, 
that the proprietors could not possibly calculate on a profit, 
even if the directors should be persons on whom they might 
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depend for the security of their capital. And they suggested 
that, in a concern of this nature, indefinite and unlimited 
in duration, and proceeding in a constant course of dis- 
bursement, and consequently unlike other companies, which 
can ascertain the amount of their profit or loss at stated 
periods, it would be impossible to liquidate the profits, or 
to apportion them amongst the four thousand shares; to say 
nothing of the enormous expenses and salaries of adminis* 
trators and ittterventors, in the mines which might be made 
over to the company by the parties indebted to it. 

56. To put in a stronger light, what they had before re- 
marked, they observed, that the mines actually worked 
might be divided into two classes; one comprehending 
the mines supplied by individuals, upon which, as well as 
upon the more respectable of the mine owners, the estab- 
lishment of the company would have no influence at all, it 
being highly improbable that the company would be ap- 
plied to for supplies which might be procured from indivi- 
duals; and, that as to the mines of the other class, the com- 



pany 



would be ruined by engaging in them, from their 



unprofitable character, or the misconduct of their owners; 
or from the mismanagement of the directors; since it is 
evident, that an independent individual always manages his 
own afiairs much better himself, than several persons jointly 
manage those of others. 

57. The two reporters also stated, that they were sup- 
pliers of mines in almost all the mining districts of New 
Galicia and New Biscay, and had the opportunity of sup- 
plying many others; but that, upon examining into the cir- 
cumstances of the mines, they accepted, upon an average, 
less than one out of a hundred offered to them, and that, 
Dot from want of enterprise, but from the experience they 
bad so dearly purchased in this hazardous pursuit. That 
were it desirable to enter into contracts of supply, with- 
out regard to the character of the mine owner, or of 
the mine, then they might, with the credit they pos- 
sessed, extend their engagements much further, but that 
such a course could only end in their own ruin, and the 
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injury of the state, the commercial interest and the re- 
veoue. 

58. Proceeding to comment upon the depression in the 
mining; department, noticed by Reborato, they stated, that 
the cause of this depression was not that the mines produced 
less silver than formerly, as many were inclined to think, 
but that it depended upon the great expense incurred in 
raising the silver. That one mine might return great profit 
to its owner, upon a produce of 10,000 marcs, whilst, as to 
another, twice the sum would often be insufhcient to cover 
the expenses of working. That the scarcity of silver and 
falling off in the crown dues, alleged to have been expe- 
rienced, had not been made out, as would appear from 
the accounts of the royal stores, and of the mint of Mexico. 
That the poverty suggested to his majesty to prevail 
amongst the people, had at all times been felt. That the 
loss sustained in respect of the capital fruitlessly expended 
in working mines, was what was necessarily to be expected 
in a pursuit of this uncertain nature, in which it was often 
found the wisest plan to abandon the field to bad fortune, 
even in cases where no such error had been committed, as that 
of undertaking the working of unprofitable mines, upon the 
credit given to false and traditional reports; an error which 
had, however, caused the loss of hundreds of thousands. 
Their inference therefore was, that Reborato had proposed 
his plan without sufficient consideration, and had given 
occasion to suspect that his object was not so much the 
good of the public and the revenue, as to get himself ap- 
pointed to the office of admiuistrator-general, as proposed 
in the 4th article. 

59. With regard to the general companies of Europe, 
they observed, that the hazardn they engaged in were less 
than those experienced in mining; that of a hundred ships, 
the average lost, even during the time of war, was but eight, 
whilst out of a hundred mines, the average number of fai- 
lures was ninety-nine. That even the most successful miners 
were never in a situation to furnish their own supplies, and 
that amongst the immense numbers then engaged in the 
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pursuit, not a dozen would be found who had sufficient 
capital of their own lo keep tbeir concerns on foot. That 
besides, there are in Europe many persons qualified for the 
office of directors of companies, whilst in America it would 
be very difficult to find persons calculated to fill the station, 
even under ordinary circumstances, but still more so when 
the concern to be managed was of such magnitude as the 
company proposed. That in America, the few who possess 
the capacity and intelligence required, having property aud 
business of their own to attend to, would not choose tu 
abandon such objects, for the sake of so moderate a stipend 
as the company would allow; whiltit the proprietors, on the 
other hand, would hesitate to entrust their affairs to any 
but persons of property and character. Add to which, that 
hired officers, in America, rarely fulfilled their duties with 
the same cxactuess as in Europe. 

60. That even supposing this risk should be avoided, yet, 
so far from two millions of dollars being raised, not even 
100,()00 would be subscribed for, from the dread of mining 
losses, which prevailed amongst most classes of persons, 
whilst the miners themselves had nothing to lose. And that 
in fact, neither the merchants nor the other monied classes, 
would pass by the opportunity of supplying mines, did they 
find it as profitable as other business; but nevertheless, al- 
though there were abundance of merchants, farmers and 
persons of all other occupations, the mine suppliers were 
reduced to a very small number. That although many 
mines had been abandoned for want of supplies, yet this 
had seldom been the case with such as would pay the ex- 
penses of working. That the causes of their failing in 
covering their expenses were various, suth as the want of 
hands, the prevalence of water, the hardness of the ground, 
the unfavonrableness of the climate, the want of provisions, 
and the poorness of the ore, or its deficiency in quantity, 
combined with the prodigality of the miners, and their want 
of proper economy; evils which were all kept under by the 
suppliers, but by which the company would inevitably be pre- 
judicially affected, in a degree, if not with full force; its 
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oflScers being liable to be bribed to connivance by the mine 
owners. To these considerations, they added that of the ge* 
neral high price of stores ; suggesting, that although they 
would be obtainable at a lower rate, if supplies were more 
freely furnished, two millions of capital could not be suffi- 
cient to produce that effect; since the four millions, supplied 
by the banks and by individuals, appeared, by Reborato's 
own shewing, to be insufficient for the purpose, that person 
having stated that there was then a lack of supplies, 

61. They proceeded^ to state, that the bancos de platOj 
realised 7| per cent, upon their supplies, from the real and 
three quarters which they levied, thrice a year, upon each 
marc of silver reduced, and that there remained, after de- 
ducting the expenses, about 5 per cent., or somewhat less; 
and that even they sometimes sustained losses, from the 
failure of their debtors, noticing the failure of the banks of 
Don Nicholas Lopez de Landa and Don Isidro Rodriguez, 
which happened, in both cases, not from misconduct, but 
from the inevitable accidents to which the business is liable. 
From all which they inferred, that mining concerns alone, 
of all others, cannot be carried on by companies, or at any 
rate, that if such companies are established, they will subsist 
but a very short time, as had happened in Zacatecas and 
Pachuca, and as they had been informed, had been the 
case in Peru, as well as in the mines of Guadalcanal, in 
Spain. And that it would therefore be both foolish and 
rash, to engage in an undertaking of such hazard ; and, 
finally, that it would not be expedient even to convene the 
meeting appointed by his majesty, as the mine owners and 
suppliers would most probably take the alarm, conceiving 
that some proceeding hostile to their interests was in con- 
templation, whilst the labourers, who are, from their dispo- 
sition, prone to suspect evil, would cease to work. That 
Reborato ought therefore, at any rate, as a preliminary step, 
to hand in a list of subscribei^ to the whole amount of the 
two millions of capital, in which it was not probable that 
ecclesiastical communities, persons under age or widows 
would take any part. And that the reporters would not at 
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any time have any thing whatever to do with the com- 
pany. 

62. Count Puenclara communicated this report to his 
majesty, on the 25th of January, 1746, signifying that the 
establishment of the company appeared to be impracticable, 
according to the opinion, not only of these two persons, but 
also of some of the ministers who were to have attended the 
meeting. And that, although he had not heard anything 
against the character of Reborato, he had ascertained that 
he was a Genoese, who had married at the Havannah, and 
that he was in bad circumstances, with nothing but his wits 
to support him, having sunk the little property be once pos- 
sessed, in the mines of Sombrercte. 

63. The council, after considering this report, and hearing 
the fiscal, and after referring to their former opinion, the 
orders which had been sent over, the viceroy's report, and 
that of the two persons above-mentioned, advised his ma- 
jesty, on the 10th of March, 1747, that these two persons 
being the principal .'iuppliers of the mines then at work, 
their opinion was to be regarded with some degree of sus- 
picion, it being their interest to maintain a monopoly in the 
business; and they suggested, that although the orders di- 
recting (he establishment of the company had been made 
public, and these two persons had advised on tfae matter with 
the other mine suppliers, yet none of them had opposed the 
plan, nor was it natural they should; on the contrary, they 
would most likely be disposed to take shares in it, as they 
would not (hereby be deprived of the opportunity of sup- 
plying mines themiselves. They therefore submitted, that it 
would be expedient to transmit all the above-mentioned 
documents to the new viceroy, that he might convene the 
meeting and establish the company, provided he should 
not consider that it would be clearly prejudicial to the 
revenue and to (he public ; but that he should not give the 
office of administrator to Rehorato, whom however he 
should contrive to reward for his trouble, in a manner pro- 
portioned to his merit. 

64. A royal order to the effect above-mentioned, dated the 
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4th of December, 1747, was, in consequence, dispatched to 
the viceroy Revilla-Gigedo, as appears from the report of 
the meeting, which met on the 25th of May, 1750, and at 
which were present, the viceroy, the archbishop Don Ma- 
nuel Rubio y Salinas, the judges Don Fernando Davila de 
Madrid and Don Pedro de Padilla, Don Gabriel Fernan- 
dez Molinillo, a member of the board of finance and su- 
perintendent of the royal mint, the civil fiscal, Don Antonio 
de Andr^u y Ferras, and Don Joachin Antonio Cortillas, 
auditor of the tribunal of accounts. Before this meeting 
were laid all the documents above-mentioned, as were also 
thirty-nine articles, printed by order of the viceroy himself; 
and all present, with the exception of the judge Don Fer- 
nando Davila de Madrid (who was of opinion, that upon the 
strong grounds relied on in the above-mentioned report of 
Don Francisco Sanchez de Tagle, and Don Manuel de Al- 
daco,thecompany would prove unprofitable), were of opinion, 
agreeably to authentic information which had been secretly 
collected, that the establishment of a company for supplying 
mines, and working such as it might be considered expedient 
to undertake, whether then in work, new or abandoned, 
would be very desirable, subject to modification in certain 
of the articles, such as the 4th, 5th, 6th, 7th, 11th and 37th. 
The archbishop added, that the company could not subsist 
without the concession of certain privileges, not bearing 
very heavily upon the crown, although of importance to the 
company; but he considered, that if regulated with great 
care and attention, on the part of the directors, it would be 
a source of profit to the revenue, the public, individual in- 
terests, and the parties engaged in it ; and that it would be 
proper that the viceroy should report the same to his ma- 
jesty, that he might adopt such resolution as he should think 
proper. 
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SECTION II. 

Of the thirty-nine articles proposed to and approved by the 

meeting^ as the basis of a company. 

65. Although the nineteen articles proposed by Don Do- 
mingo Reborato y Solar, were laid before the meeting men- 
tioned in the preceding section, those approved by them 
differed from the former, both in their number and substance. 
These last were printed by order of the viceroy,^ Count 
Revilla-Gigedo, who collected much authentic and private 
information, principally from Don Joseph Alexandre de 
Bustamante, a person of great experience and information 
in these matters, and who drew up the plan and articles 
referred to, in the year 1748. At the same time, he sub- 
mitted to the viceroy, a notice of the evils affecting the 
mines, and which he classed as follows : — 

66. First, those depending on the circumstances of the 
mines themselves, such as their depth, the hardness of the 
ground, the prevalence of water, the variations in the 
quality of the ore, the borrascas,* and the necessity of 
draining, so that not a tenth part of them could be worked. 
Second, those depending on the workmen, and arising from 
their want of skill, deficiency in number, and dishonest 
habits, which were such as to deprive the mine owner of all 
profit from the silver when raised. And third, those de- 
pending on the question of supplies, which, on account of 
the discredit the mines have fallen into, are either not to be 
procured at all, or if at all, in very small amount, and at 
a ruinous rate of interest; the consequence of which is, that 
the owners, in their anxiety to repay the capital borrowed 
as early as possible, unduly accelerate the process of reduc- 
tion, and thereby lose a great proportion of the contents of 
silver. Besides which, he noticed a vast number of other 
circumstances affecting the important and unfortunate race 
of mine owners. 



* Literally, bad weather; applied to mines when unproductive. 
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67. He submitted that the chief product of the Indies is 
bullion, the possession of which is aspired to, alike, by agri- 
culturists, merchants and artists; and that the prosperity of 
the mines is a necessary preliminary towards the important 
objects of improving the revenue, promoting agriculture 
and commerce, extending the limits of the empire, and 
propagating religion, whilst, at the same time, a general 
supplying company is the only remedy for the obstinate evils 
before enumerated. That such an establishment would 
grant liberal supplies, would ensure a sufficient supply of 
quicksilver, would not be deterred by the hardness of the 
ground from executing works of investigation and prepara- 
tion, would overcome the water by means of machines and 
adits, would keep the workmen in order by its weight and 
influence, would furnish artificers, surveyors, miners and 
amalgamators, and would efl^ect the reduction of the ore in 
the most complete manner. To accomplish these objects, he 
proposed, as the basis of the establishment, thirty-nine arti- 
cles, which were shortly as follows : 

I. That the company should be under the patronage of 
our lady of Guadulupe, as she appeared in Mexico, and 
under the protection of our lord the king, and of his secre- 
tary of state for the general business of the Indies. 

II. That the same privileges should be accorded to it as 
to other companies, particularly to the associated mining 
body of Peru and Potosi. 

III. That his majesty should take such shares as he might 
think proper, as in the companies of Arragon, Havannah, 
Caraccas and the Philippines. 

lY. That the company should be paid, at the mint, one 
real per marc above the current price, for all the silver they 
should enter there, during the term of ten years ; in consi- 
deration of their services in habilitating abandoned mines, 
and of the great benefit the revenue would derive, by their 
means, from the increased quantity of silver reduced, and 
from other sources. 

y. That the company should be supplied with quicksilver 
for its own consumption and that of the parties supplied by 
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it, at the rate of 40 dollars per quintal, at Vera Cruz, and 
at one year's credit; the price to be regarded as tbe debt of 
the company, and to be at tbeir sole risk ; and that they 
should be at liberty to retail it to the parties supplied by 
tbem, at the rate of 60 ducats or under, but not higher. 

VI. That his majesty should be pleased to grant them the 
privilege of freighting, annually, a vessel of 500 tons burden, 
for carrying out instruments, iron, ateel, nails, tackle and 
other mining stores, free from duties by land or sea; ihe 
tonnage to spare, either going or returning, being filled 
with useful goods. 

VII. That they should have free power to deal in sail, 
for the purpose of reducing the ores, wilh permission to 
fit out vessels to procure it from Campeachy and the I la- 
van nafa. 

VIII. That the company should carry over, from Cadiz 
to Vera Cruz, as many missionaries for the Philippines, as 
tbe ship could conveniently accommodate, the company be- 
ing at the charge of their passage. 

IX. That the capital of the company should consist of 
fire millions of dollars, in shares of 500 dollars each. 

X. That from the important objects to which (his fund 
would be destined, and its beneficial effect on the revenue, his 
majesty should, on no pretence whatsoever, interfere wilh it. 

XI. That the company should have a preference over 
any other privileged party, in respect of the debts due to 
tbem, and that the amount of the shares should be liable to 
be proceeded against, for the crimes of heresy and treason 
only. 

XII. That the company should supply mines of gold, 
silver, copper, tin, lead and other metals, either on their 
own separate account, or jointly with others. 

XIII. That as soon as the capital should amount to 
500,000 dollars, they should commence supplying such of 
the nearest mining districts as it might be deemed expedient 
to undertake, extending to tbe more distant ones, as tbe 
capital should become more ample. 

XIV. That the clergy, as well as females, should be capa- 
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ble of holding shares, but should not have the privilege of 
voting. 

XV. That persons in low circumstances should be allowed 
to hold the half or a smaller fraction of a share, not ac- 
quiring the right to vote. 

XVI. That the sharea should be entered in the company's 
books, under the direction of the chief clerk. 

XVII. That the company should either purchase a house, 
or engage one upon lease, in which their business and the 
affairs of the direction should be carried on. 

XVIII. That there shall be nine managing officers; 
namely, a superintendent, treasurer, accountant and six di- 
rectors. The &rst to hold twenty shares; the second and 
third, twelve each; and tbe others, eight. 

XIX. That a minister of one of the chanceries or audi- 
encies should sit as conservator, assisted by an assessor, to 
hear appeals from the determination of the board in penal 
cases, but in no others. 

XX. That the managing officers, and the other officers of 
the board, should take an oath upon entering office, to pro- 
mote the observance of the ordinances and maintain the pri- 
vileges of the company, and not to deal with its fundit. 

XXI. That as soon as one thousand shares should be sub- 
scribed for, the managing officers should be elected by the 
shareholders, the conservator (to be named by the viceroy) 
presiding. That those only who had six shares should be en- 
titled to vote, and that the authority of all tbe shareholders 
should vest in the six directors. 

XXII. That after ihe appointment of the managing offi- 
cers, the first sitting of the board should be held, and a deed 
of partnership be executed under their authority. 

XXIII. That the managing officers should have the right 
of appointing and removing all the other officers, at discre- 
tion, and of sending out administrators to the mining dis- 
tricts, and also of delegating a visitor to look into the state 
of tbe concern. 

XXIV. That the board should sit twice a week; and 
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that the three chief officers should keep the keys of the 
chests, and superintend all receipts and payments of money. 

XXV. That a person should be appointed to discharge 
the petty expenses, and that be should'keep a certain sum 
of money in his hands, giving scciirily for the amount. 

XXVI. That the three chief oificers of the board should 
hold their offices for five years, and the directors for two 
years ; that the latter should be once re-eligible, and should 
be liable to be removed on just grounds. 

XXVII. That salaries should be assigned to the officers 
every five years, to be regulated by the state of the com- 
pany's affairs. 

XXVIII. That a general account should be drawn up 
every five years, which should be'published, and exhibited 
to all the proprietors. 

XXIX. That at the end of the first and second years, the 
shareholders should be paid five per cent, on their capital, 
and at the end of the third, the first general account should 
be drawn up, and the profits be divided, reserving ten per 
cent, only in the chest, by way of capital ; and that every 
following year the proprietors should be furnished with a 
formal account of the state of the concern, and of the profit 
estimated to fall to their share, always reserving ten per cent. 

XXX. That particular care should be taken, in the gene> 
ral quinquennial account, to make an equal apportionment 
of the fund reserved as new capital, so that the first pro- 
prietors should not be more heavily borne upon than those 
who should come in afterwards. 

XXXI. That if any one should prove a defaulter in his 
accounts, he should not be arrested until the definitive sen- 
tence of the conaervalor^ unless there should be room to 
apprehend his absconding, or some other urgent reason 
should occur. That in case any of the judges should im- 
pound the perquisites or salaries of the inferior officers, the 
amount should be deposited with the board, and that in case 
of the salary of any of the ministers being so impounded, a 
third part only of such salary should be liable to he seized. 
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XXXII. That all questions should be determined by a 
majority of votes, the superintendent having a casting vote, 
and the votes being given either publicly or privately, as 
might be deemed expedient. 

XXXIII. That the board should in no case part with writ- 
ten documents, but that authenticated copies should be given 
where necessary. 

XXXIV. That although a proprietor should not have 
power to withdraw his interest in the concern, he should 
have the right to transfer his share by any contract, or in any 
manner. 

XXXV. That the drafts and bills of the mine owners and 
administrators should be paid by the treasurer, being first 
officially marked by the superintendent and accountant; 
and that the receipts of bullion and goods should be checked 
in the same manner, by officially marking the invoices accom- 
panying them. 

XXXVI. That the stores supplied by the company should 
be furnished in Mexico, at the market price there ; and, in 
the mining districts, at the market price in such districts 
respectively. 

XXXVII. That the company should receive not more 
than ten per cent, per annum, on the money and stores sup- 
plied ; the interest to be paid in advance. 

XXXVIII. That the person soliciting supplies should 
be obliged to take upon himself the charge of shewing the 
condition of the mine. 

XXXIX. That the names of the owners of the fii*st one 
thousand shares should not be made public until the comple- 
tion of the full number of shares ; it being sufficient that 
those on the list should then be bound to declare themselves. 

69. Such were, in substance, the articles proposed, which 
however, as a first outline, left much to be supplied by ex- 
perience and practice, which are the best guides in matters 
of business. 
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SECTION III. 



Of the objections to which these articles are liable^ and conn* 

derations thereon. 

70. At the above-mentioned meeting of the S5th of May, 
1750, an objection was raised, in the first place, to the 4th, 
5th and 6th articles, on account of the loss the revenue would 
sustain, from paying to the company one real more per marc 
upon the silver, than to the proprietors of banks or indivi- 
duals, during the term of ten years, — from the reduction of 
one half in the price of quicksilver, — and from the non-exac- 
tion of duties by land or sea, upon the vessel of 500 tons to 
be annually freighted. 

71. These privileges are certainly great, but necessary ; 
they are by no means so considerable as may be imagined, 
and they would be compensated by the increased number of 
mines which would be habilitated, the greater quantity of 
ore which would be reduced, and the larger amount of silver 
which would consequently be coined. A person who ap- 
proaches any subject in a proper spirit of inquiry, will by no 
means be disposed to indulge in fantastic calculations. And 
in no way can these privileges be regarded as formidable, 
unless conclusions be adopted, under the influence of imagi- 
nation or prejudice, drawn from fallacious and uncertain 
premises. On the contrary, when viewed in a proper light, 
they appear calculated to afford to the crown the means of 
considerably increasing its revenue. 

7S. As to the first point, the additional real on each marc. 
Let us suppose, as we fairly may, that the company should 
enter at the mint, during the first ten years, silver to the 
amount of four millions of dollars or 484,848 marcs per an- 
nunii ; the additional real per marc, on this sum, would amount 
to 60,606 dollars ; for which the crown would be in part 
compensated by the increase in the amount of the one per 
cent., the tenth and the duty on coinage, arising from the in« 
troduction of a larger quantity of silver than is now reduced. 
This temporary privilege, then, even on the above supposi- 
tion, would be a mere trifle, if compared with the permanent 
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benefit the rerenue ivoiild derive, after the expiration of the 
ten year9,not only from the increased amount of silver coined, 
but from the extensive ramifications into which the business 
of the company would extend. 

73. The above supposition is within hounds, for it is to be 
considered that the company mig;ht not, within the first ten 
years, complete its number of shares, nor raise the full 
amount of four millions ; or supposing this object to be ac- 
complished, much of that sum might be sunk in dead works, 
in the habilitation of mines, or in stores; so that, what with 
the increase in the amount coined, the permanent benefit to 
the revenue after the ten years should be expired, and the 
temporary advantage derived by it in the mean time, there 
would be an equitable claim to this privilege. And to en- 
tertain any contrary conjectures, such as that there would 
thenceforth he no silver coined at the mint, except on the 
company's account, or that no other parlies would enter 
silver there, is unreasonable, and inconsistent with the 
very nature of the plan ; for every one must be aware that 
the establishment and growth of all companies, even with 
(he readiest supply of capital, arc slow and gradual, which 
must be more particularly the case, when engaged in so ha- 
zardous a pursuit as mining. 

74. As to the second point, that the price paid for quick- 
etlver should be 40 dollars per quintal. In considering this 
reduced rate, we must not compare it w'th the rate at which 
quicksilver is sold in Mexico, nor must we regard it as ex- 
tending to the whole quantity consumed in the kingdom, 
which is about fiOOO quintals annually. For the 5th article, 
it is to be observed, proposes that quicksilver shall be paid 
for at the rate of 40 dollars per quintal, at Vera Cruz ; to 
this sum therefore, we must add the carriage to Mexico and 
(be mining districts, which is now paid by the crown. The 
same article also proposes, that the highest price at which 
it shall be sold to the parties supplied, shall not exceed GO 
ducats; whereas the carriage from Mexico is now charged 
upon what is distributed on account of the crown, in the 
remoter mining districts of the interior. Neither does this 
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article necessarily imply that the whole €000 quintals an- 
nually consuiucd, shall be sold to the company at the rale of 
40 dollars at Vera Cruz, but only so much as shall be 
required for the use of the company and the parties supplied 
by it. And the company undertakes to pay the purchase 
money to the crown, at a year's credit; and therefore, 
instead of the loss which is now incurred in that department, 
from the ineufBciency of the securities taken for these pay- 
ments, the capital of the company would afford a sufficient 
guarantee for their punctual discharge. 

75. If the annual consumption of quicksilver be, at the 
present time, GOOO quintals, it would be much greater after 
the establishment of the company, and would increase still 
further, as the ramifications of the company should progres- 
sively extend ; and the hencftts derived by the crown from 
this source would therefore be extended in like propor- 
tion, besides the advantages which it would derive from 
the increase in the amount of the coinage, and of the duties 
generally. It would be well also to refer, in this place, lo 
what we have said above, concerning the general advantage 
which the kingdom at large would derive from a reduction 
in the price of quicksilver.* 

70. The third privilege proposed, of exempting the vessel 
of 500 tons, to be freighted annually, from duties by land 
or sea, would be agreeable, in part, lo one of the laws of the 
Indies,+ and is in every respect similar to the privileges gra- 
ciously conceded hy his majesty to other companies of less 
general importance than that now contemplated. And hy 
sending a freight at regular periods, or when the company 
might require it, the concern would receive steel, iron, 
tackle and other stores, at a moderate rate, and might there- 
fore avoid charging them high to the parties supplied, who 
would thus he enabled to reduce the largest quantity of ore, 
and give the greatest extent to their works, at the stnalleet 
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expense ; an object of very ^reat importance, seeing that the 
decay of mining alTairs is, m general, attributable, not to the 
poorness of the ore, but to the weio:ht of the expenses in- 
curred in working. Besides, a favour of this description is 
BO more than the Spanish Americans are entitled to, consi- 
dering the objects of the company, and the risk that would be 
incurred in respect of the vessel ; and although it is true that 
all merchants run the same risk, yet the light in which this 
case is to be viewed is different, for at present the suppliers, 
although they purchase at a high rate, incur no risk at sea, 
which the European merchants reckon upon, as a contingency 
incident to their business. Nor would the crown sustain 
any loss from the diminution which the exemption of this 
vessel would occasion in the revenue levied on the convoys ; 
on the contrary, the revenue would be increased in a still 
greater degree, in consequence of the permission granted: 
neither would the commerce of Spain he interfered with by 
this privilege, for the improved condition of the kingdom of 
Mexico would render the markets of Xalapa considerably 
more profitable than at present. And the more capital ia 
laid out in that kingdom, in extending the mining works and 
increasing the amount of the ore reduced, the more will 
consumption increase and the trade of Spain be improved, 

77. The meeting of the 25th of May, 1750, which we 
have so often mentioned, and which consisted of a viceroy 
zealous in maintaining the interests of the crown, and of 
ministers equally vigilant in its service, conceived these or 
other privileges to he indispensably nccesHar^, to render the 
company beneficiaj to the revenue and to the public ; it being 
impossible that such a company should sultsist without some 
privileges, these being the means by which other sovereigns 
have encouraged bodies of this kind In Europe. The sums 
which the Dutch republic have advanced to support their 
West India company, are astonishing, but still more so are 
those which they have supplied to their East India rompany, 
which commenced with only six mtllionsandahalf of florins, 
but which may now, in its capital of Batavia, vie with any 
sovereign power. So of the other companies which this 
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industrious nation has cherished in other parts of the world, 
by means of favours, privileges and franchises ceded to them 
by the government. The like has been done by England, 
with regard to her eas'. Tn, northern and southern compa- 
nies, those of the Levant and Africa, and the Anglo-Ame- 
rican company, and to such an extent has the principle been 
carried by that nation, that they have established companies 
for every kind of business, to which have been granted entire 
ports and islands,with still greater privileges and prerogatives. 
France has followed her example, the king having supplied 
the greater part of the capital for the East India and other 
companies, through whose means her commerce has greatly 
extended itself. It appears then, that all nations which are 
active and vigilant in prosecuting their own interests, have 
not only sedulously promoted the establishment of com- 
panies, in every department of business, but that these com- 
panies have, through the favour and assistance of the sove- 
reigns of iheir respective countries, experienced the highest 
prosperity and success ; and that although many of them 
have sufiered considerable losses, the strength which combt' 
nation supplies, has enabled them to endure these shocks. 

78. The 7th article was considered by the meeting to be 
objectionable, and with reason, for salt is the subject of a 
monopoly; and besides, if the company should be inclined 
to take the contract, there could be no fear of any one out- 
bidding them. And there are other salts which may be used 
for reducing the ore, without the necessity of granting them 
the privilege of trading in salt, or authorising them to freight 
vessels, to procure it from the Havannah or Campeachy. 

79, The lllh article was also deemed objectionable, and 
with equal reason, for it would be necessary to alter the 
course of the law, by invalidating the preference claimed in 
respect of the wife's marriage portion. There could be no 
objection however, to the company securing their advances, 
by stipulating for a preferable lien upon the silver, utensils 
and ores, which their debtors might become possessed of 
through the means of their supplies, agreeably to the usual 
rights of a creditor who has a demand for supplies furnished. 
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and who has, by law, a lien upon the ores, in preference to 
all other pergo lis whatsoever. 

80. The 37th article was objected to by the meeting, which 
considered the rato of interest proposed as too high, and that 
it ought to be reduced. But with due submission, it is our 
opinion, that looking to the great hazards which would be 
incurred by the company, particularly on its first establish- 
ment, ten per cent, per annum is no more than a moderate 
rate. But should experience prove that it might be reduced 
with safety, the rate of interest might be gradually lowered, 
as (he profitsshould increase. 

81. These were the six conditions which the meeting con- 
sidered to require modification. The following are also open 
to observation. 

62. The 91 h, proposing (hat (he capital should consist of 
live millions of dollars; inasmuch as a smaller sum wonld 
suffice, for as the concern extended itself, the silver raised 
would go towards the supplies. The ISth and 19th, because 
a smaller number of managing officers would be sufficient. 
The %lh, proposing that a general account should be taken 
every five years ; for all the rights of the proprietors being 
vested in the managing directors, there could be no necessity 
for publishing such a general account, which would probably 
give rise to disputes, contrary to the .true object of the con- 
cern ; and it would be quite enough that the officers 
should render an account to their successors, upon retiring 
from their situation. 

SECTION IV. 

Of the expediency of establishing a general mine-supplying 
company, and the benefits derivable from it. 

83. Thus far have wo traced the plan for a supplying 
company, upon which no further steps have been taken. But 
that great advantages would follow from carrying it into 
full and complete eifect, is apparent. First, from the above- 
mentioned approval of his majesty, manifested in the order 
of the ISth of March, 1744, and afterwards in the royal order 
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of the 4tli of December, 1747. Second, from the result of 
the deliberations of the meeting held at Mexico, on the 25th 
of May, 1730. Third, from the practice of all nations 
active in prosecuting their own interests, which they have 
endeavoured to promote by means of companies, not only 
where risks by sea are involved, but also on land, and not 
only with a view to trade in general, but also in particular 
departments of business. In likemanncr therefore, the work- 
ing of mines ought to be encouraged, that we may make the 
moat of the gold and silver, the staple produce of America. 

84. Besides the arguments thus drawn from analogy, it 
is easy to demonstrate by the most solid reasoning, not 
merely that a mine-supplying company is capable of being 
established, but that it would be profitable and useful, and 
still more, that it is necessary ; and that this department of 
business, more than any other, requires tho powerful support 
ofa company, in order to render it more profitable to the king, 
to his dominions generally, and to bis subjects individually; 
mining being at the same time the most important tu society, 
and the most neglected, of all the branches of industry. 

85. This assertion will appear correct, upon reflecting a 
little on the subject of mines, miners and mine suppliers. 
If we turn to the mines, a very little experience will con- 
vince us that many mining districts and particular mines are 
left unworkcd for want of support and supplies ; and there 
is no subject which affords more general occasion for regret 
throughout the whole kingdom of Mexico, nor is any fact 
more enforced by Don Joseph de Villa-Seiior, in his Tht- 
alro Americano, than this. It appears also, from the index 
or catalogue of mining districts annexed to this work,* and is 
agreeable to the opinion of Don Joseph Aiexandro de Bus- 
tamante,t- that not one tenth of the mines are actually 
worked. Since then the desire of obtaining riches is inhe- 
rent in mankind, there can be no cause which prevents their 
being worked, except the very great one of the want of 
capital, a deficiency which would be supplied by the estab- 

• C'hnp. iS. llirougli'JUl. 
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li^hnient of a well-regulated company, under the patronage 
of the crown, supported by a substantial capital, and che- 
rished by the privileges ceded lo it by the royal authority. 
With such assistance, admitting that ucither the whole nor 
even one half of the mines would be worked, yet a third, 
fourth or fifth part of them might be worked. If, when 
only a tenth part of them are worked, and that badly, a fair 
iimount of silver is raised and coined at the mint, what 
might not be the benefits derived by (he crown and the 
commonwealth, under the circumstances above referred to ! 

S(!. If we turn to the miners, we shall not find a dozen of 
them who have capital enough to keep their mines and re- 
duction establiahments at work. It was so stated to the Count 
Fuenclara, by Don Francisco Sanchez dc Tagle, and Don 
Manuel de Aldaco, in the report which they made under 
hia direction, and of which we have given an abstract above, 
and it is indeed too true ; and this cluss of persons, notwith* 
standing the privileges allowed them, are really very much 
to be compassionated, being depressed, meanly thought of, 
and completely destitute of credit ; but the protecting and 
encouraging influence of the company would afi^ord them 
that support which they certainly do not find elsewhere ; for 
it appears that the two reporters above-mentioned, although 
proprietors of a bank, did not accept above one out of one 
hundred engagements ofiercd to Ihem. 

87. If we turn to the mine-suppliers, we shall find, as ap- 
pears from the above-mentioned report, that at the time it 
bears date, their amount was reduced to three bancos de 
plata, and a small number of individuals,* which amount is 
less at present, two of the proprietors of banks being dead. 
Since, then, the number of unworked mines is indefinitely 
great, the mine owners many and poor, and the suppliers 
few, it must follow, not merely that the establishment of a 
company would be beneficial, but that it is imperatively 
called for, to enable us to raise the produce of the earth, to 
aid the exhausted circumstances of the proprietors, and to 
extend the sources of supply. 
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88. The council, as we have before observed, upon re- 
ceiving Count Fueiiclara'a communication, treated the report 
as somewhat liable to suspicion, considering that the inform- 
ants being themselves bankers and suppliers, might poasiblj 
be inclined to discourage the undertaking. But we re- 
pudiate every presumption or suspicion of insincerity on 
the part of these two gentlemen, whose candour mode- 
ration, and anxiety for the public good are well known, 
as are the great losses they have sustained in consequence of 
supplying mines ; and we are persuaded that in giving their 
opinion, in opposition to Reborato's plan, they were in- 
fluenced, not by a desire to keep the business in their own 
bands, but solely by their complete conviction, after mature 
consideration, that the scheme was impracticable. And we 
should ourselves have entertained the same opinion, had it 
been a condition, that the concern should be subject to the 
management of the person with whom the plan originated, 
rather than of persons of established character and credit, 
and raised above the reach of suspicion. But modelled, 
governed and privileged as above proposed, it would produce 
the most abundant fruits, every ground of argument against 
its expediency being removed. 

89. To raise four or five millions of hard dollars, is doubt- 
less no easy task ; yet it is one which we see accomplished 
by other nations in favour of their respective companies. To 
induce the towns, corporations and other communities, and 
rich individuals to take shares, would require time, perseve- 
rance, firmness, and above all, the sanction of the crown, 
and the active exertions of the viceroys and audiencies, put 
forward in favour of this, as they have been in support of 
other objects of public interest. The immunities and privi- 
leges with which the crown might be graciously pleased to 
invest the company, would be an assistance to its funds, 
so that the produce of silver might be placed solely to the 
account of profits, and be divided amongst the proprie- 
tors, whilst the proceeds derived from other sources might 
be considered as an addition to the capital of the com- 
pany. The concern l»eing directed by pereons of trust 
and public influence, the general dread which prevails in 
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regard to mining would subside, and shares would be eagerly 
subscribed for, by all descriptions of persons, and by con- 
vents, pious foundations and corporations, which being now 
glad to get five per cent, interest for their money, upon mere 
individual security, which, as is well known, frequently fails, 
would have the opportunity of making a higher interest, by 
taking shares in the company, whilst the capital of the con- 
cern would afford them a much better security for their mo- 
ney. The undertaking is in fact, of such a nature, that 
though appearing arduous at first sight, it would become 
perfectly smooth and easy when the first step should have 
been gained; after which, and from the time of its assuming 
B definite shape, ils progress would be extremely rapid. 

90. No hazards are of a more serious or formidable nature 
than those of the sea ; and yet, notwithstanding the great 
losses of the Dutch, English and French, in fleets .and 
single ships, their companies have stood their ground with 
firmness; some relying merely on their original capital, 
others on the succours and immunities afforded them by their 
sovereigns. The shyness which prevails toward the mine 
owners is attributable, mainly, to their proneness to spend 
what is not their own, and to their very luxurious and ex- 
pensive habits, not only in time of bonanza, but also of bor- 
rasca, although this character does not apply to all of them ; 
and if individual suppliers, in venturing their property, en- 
tertain considerable apprehension of loss, on account of the 
remoteness of the mines, the want of returns on their ad- 
vances,and the fraudulent and deceitful reports of the miners, 
who represent, from time to time, that they are just on the 
point of cutting the vein, and that the silver is, as they say, 
within their grasp : it cannot be expected that the company 
should enjoy an exemption from similar fears. But the 
power of this body being greater, the frauds and abuses in 
the mining districts would be restrained and kept under by its 
authority, and that of its agents, so that the fears and appre- 
hensions of the shareholders would be far less considerable 
in degree, than the alarm now entertained by the individual 
suppliers ; a class of persons who nevertheless generally con- 
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trivc to make their business a profitable one. Some of them, 
no doubt, fail through want of caution ; but there is no line 
in which success can be promised with certainty to all, or in 
which DO failures occur: and certainly those of the mer- 
chant are more considerable than any others. 

91. A^ain, it is not to be taken for granted, that the com- 
pany would supply mines not worth working, or that it would 
engage in them upon the strength of fabricated accounts or 
traditional rumours, for that would be the very height of im- 
prudence. But there cannot be the smallest doubt that adits 
and other works of drainage, the expense of which is too 
great for individuals, might be effected by the company in 
mines and districts, where it is known, to a moral certainty, 
that the prevalence of the water is the only thing which pre- 
vents the concealed treasure from being obtained : as for 
instance at Pachuca, Real del Monte, Guanaxnato, Zaca- 
tecas, Tlalpujagua, Sombrerete, and other places, where in- 
dividuals hesitate to venture their property, either because 
tliey have but little to lose, or because (hey have no other 
business or resource to depend on, in case of their being 
unfortunate. 

9S. The company would engage in working mines on its 
own account, as well as in supplying new or old mines, so 
that the great difficulty of the want of supplies, arising from 
the poverty of the mine owners and the small number of 
suppliers, would no longer be felt. And if, notwithstanding 
the, deplorable system pursued by both parties, more silver is 
reduced now than during the last century, we may form an 
idea of the further impulse which would be given by the 
establishment of the company. 

93. It may appear paradoxical to assert that the state of 
the mining interest is severely depressed, whilst so much 
silver is raised, but it is nevertheless demonstrably true ; 
and is proved to be so, not only by the representations of the 
two reporters above-mentioned, that mining is depressed, 
because the silver costs in raising more than it is worth 
(at which rate the depression must soon lapse into total 
ruin), but also by the fact, that the principal mining dis- 
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tricts are reduced from their former flourishing condition, 
to a state of almost total abandonment, their levels having 
become inundated, and their timberings, pits and other 
works having fallen to decay. And it is an undeniable 
fact, that much less silver is raised in the districts wc have 
mentioned above, and io many other old districts, than 
formerly, and it caii also be shewn that the increase in the 
amount of the silver coined, for the whole kingdom, does not 
proceed from what is raised from these districts^ but from 
the produce of others, more recently discovered, combined 
with one or two bonanzas in the old districts. But the object 
of most importance is, to keep up the mines of these old dis- 
tricts, on account of the greater facilities they afford for pro- 
curing hands, provisions and supplies, and of the beneficial 
effects derived from keeping up the towns and cities founded 
in them ; and it is extremely unwise, and contrary to the 
principal object of the ordinances, to abandon them whilst 
their works are still rich in ore, for the sake of working 
newer mines. It cannot then, be denied, that the older dis- 
tricts are in a state of evident decay, and that their principal 
veins can no longer be worked without some extraordinary 
aid, and it is no less clear, that the difficulties which prevail, 
though too great for individual suppliers to contend with, 
might he in great measure overcome by the influence and 
command of money possessed by a company. 

94. The groat difficulty of procuring supplies is also 
pretty clearly evidenced by its effects in the older district-^, 
nor can it be supposed, that three or four banks and a small 
number of individual suppliers, are sufficient to impart the 
stimulus and support which these districts require. And it 
is impossible to reconcile the fact of more silver being raised 
during this century than in the last, with that of the expense 
of producing it being more than its value, unless we take 
into view the circumstance of the decay of the old raining 
districts on the one hand, and on the other, the casual in- 
stances of success which have occurred in some of the new 
districts, as lately in Guadalcanal, Bolarios and Topago, 
and in one or two mines in Taaco, Guanaxuato, Tlalpujagua 
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and Chigtia^ua ; in which districts, however, atl the mines, 
with the exception of the lew alluded to, are abandoned 
for want of supplies and support. 

95. It would be highly imprudent in an individual, to send 
four ships from Holland to Batavla on his own account ; for 
by thus hazarding every thing upon one chance, he would 
be very likely to involve himself in ruin. But a company 
consisting of numerous shareholders, would but manifest 
proper prudence and energy in so doing, for by investing 
other portions of its capital in other concerns and chances, 
there would be a fair probability of compensating any loss it 
might sustain in this adventure, by the gains upon other 
transactions. So neither would it be prudent in an indivi- 
dual, to hazard all his property in mining contingencies ; but 
a company may venture much further than an individual, 
and that, not because it does not directly feel the conse- 
quences of failure, but because it has other resources to 
depend on in case of failure, besides the fair chance of suc- 
cess in that particular speculation. And the risks by sea 
differ from those attendant on the supplying mines, in this 
respect : that in the latter case the expenses may be cut short 
at any moment, should the works prove obstinately unpro- 
ductive, whilst in the former case the risks are such as can- 
not be guarded against or warded oiT by human foresight. 

96. This then, as well as every other department of la- 
bour, may be engaged in with effect by a company. We 
have already noticed the great number of shareholders 
who unite in working those of Germany, "and yet, although 
the shares are constantly changing hands, they contrive to 
liquidate their accounts and to apportion and divide their 
profits. No affairs can be more involved than those of fo- 
reign trade, and yet it is found that the accounts relating to 
these matters can be stated with precision, even while manv 
risks arc pending. And if the buncos de plata and indivi- 
dual suppliers find no difficulty in adjusting their accounts 
of supplies, what should prevent the general supplying com- 
pany from finding means to liquidate theirs. 

• Sup n. 81. 
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97, The power of procuring proper directors, is not a 
felicity enjoyed by Europe or the north, alone. In Mexico 
and its provinces, vast concerns are conducted, and a larg'e 
and flourishing revenue is managed with clearness, accuracy 
and zeal, by a moderate number of officers. The workmen 
are the parties, who, acting under no sense of honour, and 
restrained only by the vigilance and activity of their over- 
seers, are every where the source of the greatest mischief; 
although it must be allowed that ihey endure more se- 
vere labour in the Indies than elsewhere, in working the 
mines, in cultivating the land, in attending (he beasts of 
burthen, and in other occupations, arising from the rug- 
gedness of the surface and the remoteness of the different 
places from each other, which every one who can speak 
from experience will readily admit. 

98. The failure of one or two considerable companies, 
or of individual suppliers, from accidental contingencies, 
or from entering into various undertakings, without suf- 
ficient consideration, ought not to afford any ground of 
objection to the establishment of new companies. The 
failure of the banks of Don Manuel Lopez de Landa, and 
Don Isidro Rodriguez, was no obstacle to the attainment of 
success by the proprietors of other establishments in Mexico, 
who displayed more conduct, discretion and discernment. 
But when the principle proceeded on is that of subscribing 
a small sum, for a purpose requiring a large outlay, with the 
introduction of a stipulation, that the shareholders shall be 
at liberty to withdraw from the undertaking when they 
please, it is no wonder if, as was the case at Zacatecas and 
Pachuca, the enterprise is soon brought to a stand. So if 
great and difficult works are entered upon, and the execu- 
tion of them is entrusted to persons who have but little pro- 
perty, and still less national feeling : on either of which 
grounds it is easy to explain the failure of the company 
established in the year 1725, by Don Lieberto WoUers, a 
Swede by birth, under a contract for working the gold and 
silver mines of Guadalcanal, Kio Tinto, Cazalla, Aracena 
and Galaroza, in the provinces of Andalusia and Estrema- 
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dura, for the term of 30 years. And in fact, amongst the 
publications which appeared in that year, was an interro- 
gatory, consisting of some very amusing queries, ridiculing 
and lamenting the folly of the Spaniards, in entrusting their 
property in such hands. An apology, however, for Don 
Lieberto, was likewise published.* 

99. Lastly, it cannot be objected with effect, that the 
banks and individual suppliei's of Mexico would discontinue 
supplying mines; for what is proposed, is not to establish a 
general supplying company, with privileges excluding other 
suppliers, whether the proprietors of banks or individuals, 
but to supply and habilitate those concerns which the pre- 
sent suppliers, from the smallness of their number, compared 
with that of the mines in want of their aid, cannot under- 
take. And thus we have demonstrated, in every point of 
view, the advantages which would be derived from the 
establishment of a company of this nature, and the urgency 
with which the want of it is felt. 



SECTION V. 

Of the causes which prevent the establishment of a general 
mine-supplying company. 

100. The cause of these well-imagined schemes not taking 
effect, is not the difEculty of finding capital for the three or 
four thousand shares ; — not the want of spirit, for it is noto- 
rious that merchants, agriculturists and miners undertake 
works both magnificent and expensive ; — not the want of 
aid from the viceroys, for their zealous support is always 
extended to objects so beneficial. Where then is the cause 
to be looked for ? 

101. Partly, in the want of resolution ; partly, in the 



* Tide sDp. cap. 3, n. 11. The apology was entillcd, " Papel Dtmo- 
crito, que entre bnrlas y vera*, se rie, y reajmnile en verna j biirlas, a. iiii 
Papel Eraclito, qne llora y rie la boberia ijae hacen Ion E^panoles en Irt 
Oompauia qui' fannaii para la cmiiresa de las niiiias de Guadalcanal, Rio 
Tinto, &c. 8u Autor Jorge Bi'ilo de Almausa." 
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laint hope of success which is entertained: but mainly, in the 
(lisscnsions which usually prevail in companieif, between the 
directors on the one part, and the shareholders on the other, 
and which arise from thejealousy and mistrust always enter- 
tained towards those who have the immediate control of 
the funds. 

102. The want of resolution and the misgivings as to the 
success of the plan, admit of cure ; but the mistrust and 
jealousy alluded to would be very difficult to overcome, 
unless the (shareholders had a moral security for the succes§ 
of the undertaking, in the experience and public character 
of those entrusted with the direction of so arduous an 
enterprise, 

i03. Our opinion is, that none but the sovereig:n, or some 
public body, already organised and possessed of sufficient 
capital and enterprise, to supply new vigour to the mining 
districts, can satisfy all that is implied in this conception. 

104. As to the king, the management of such an under- 
taking would not he accommodated to his station, on account 
of the risk involved in it, the delay that would be occasioned 
in levj'ing the revenue, the necessity of organising a new 
establishment of officers and clerks, with a new scale of sa- 
laries, and the great difficulty which would be experienced 
in taking proper securities from the miners for the funds sup- 
plied, and of recovering what might be due from them. 
On all these grounds, it is the practice never to work mines 
on account of the sovereign, although he would then have 
all the profit; how much less reason is there then, that 
he should undertake to supply mines, in consideration of a 
share of the prolits only. 

105. Could the mine owners be brought to lay aside their 
habits of inactivity, profusion, luxury and expense, and to 
adopt those of moderate frugality and economy, the 
mining interest would be the object of general envy and 
admiration, and might engage in matters of higher import- 
ance even than this. But the evil is rooted and inveterate. 

106. Is it not preposterous to see cathedrals, churches and 
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other public foundations, both sacred and profane, endoired 
at the cxpcn!<e of the mine owners, and yet that these infatu- 
ated men should not have the sense, even to set on fool a con- 
tribution from each mining district, for timber, quicksilver 
and other stores, even were it only with the view to rescue 
themselves from imposition and oppression ? 

i07. Were a fund formed from contributions levied in this 
manner, and placed under proper management, the result 
would be, that as we now see splendid and expensive works, 
though of no utility as concerns mining, raised in a few 
years from a piedra de mano,' or by levying a real upon 
each marc, so should we, in a short time, find a fund accu- 
mulated in each mining district, which being employed in 
purchasing stores, for ready money, would return a constant 
profit. 

108. All the other departments of industry, the agricul- 
tural interest, the artificers and the manufacturers, arc 
either supported by their own exertions, by the govern- 
ment or by corporate bodies. The commercial interest has 
its consulate of commerce, its own peculiar laws, and its 
own sources of revenue to depend on. Are the miners 
alone then, to he without a head, without capital, without 
conductor guidance? and that, when the sole incitement to 
the pursuit of any art, manufacture or business, is tho hope 
ofobtain!nggoldandsilver,and when consequcntly,all these 
pursuits derive their principal stimulus from the mines, 
whilst the mines themselves might be rendered totally inde- 
pendent of aid from any of them. 

109. The agricultural interest is as little qualified to 
support this plan, the farms of sheep and goats being ex- 
posed to great losses, from mortality and the reduction of 
the value of stock ; and there are very few estates of this 
class, which are not charged to the extent of one half 
or two thirds of their value, the proprietors being fre- 
quently, in the end, obliged to give up their property to 



' See Vocnbulary, chap. 27. 
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their creditors. If, however, an impulse were given to the 
working of the mines, the agriculturists would partake of 
the benefit. 

110. The ecclesiastical communities will take verj* good 
care, in future, not to trust a miner with a single dollar, even 
though he should offer to pay them cent, per cent. They 
are content to purchase houses, or to take them as a security 
at 3, i or 5 per cent, at most, taking care not to hazard 
their principal. And they have lost immense sums in trade, 
and also through the miners, supplied by the merchants. 



SECTION VI. 



That the consulate of commerce of Mexico ia the only body 
possessing the requisite qualifications for maintaimng and 
governing a general mine-supplying company. 

111. There remains then, no other body, capable of carrying 
(he plan of a general mine-supplying company into etfect, 
except the commercial interest of New Spain, as represented 
by the consulate of commerce, in which its interests may 
be considered as vested, for all useful and profitable pur- 
poses. And in a matter involving the interests of the slate 
and the revenue, to such an extent as that we are now con- 
sidering, it would be proper to urge, or even to compel 
that body to enter into the plan proposed. 

113. The consulate of commerce has peculiar facility in 
influencing its members to combine in promoting any one 
common object. It has found means to raise very consider- 
able loans for the crown, upon short notice; besides laying 
out enormous sums at the markets of the fleet ; all consisting 
however, of the gold and silver of the mines. Were mining 
then, supported by commerce, and commerce by mining, the 
advantage of both would be promoted in the highest degree 
by the combination. 

113. The combining together a number of persons in a 
company, is the speediest way of exciting alarm and discord 
amongst thera. An outcry is soon raised agaiust those 
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entrusted with the management, who are accused of cat- 
ing and drinking and appropriating the profits, whilst 
othei's are lei't to bear the expenses. But no charge ul' this 
kind could be brought against the consulate of commerce, 
the offices of which arc filled by the merchants in rotation, 
who discharge their duties without partiality or injustice, 
each doing his best to promote the common advantage of 
the whole, 

] 14. The conduct of the consulate of commerce is above 
Ihe slightest shadow of suspicion, as well from the circum- 
stance of its officers being persons possessed of good sense, 
judgment, experience and property, who have acquired 
riches by prudent and well-directed economy, and whose 
conduct is above reproach ; as from the (est it has been put 
to, during a century and a half, in which it had the manage- 
ment of the alcavala. 

115. There has never yet been an instance of a prior or 
consul, applying the money of the tribunal to enrich him- 
self; on the contrary, the very circumstance of holding such 
po^tti, has made these udicerM more rigidly punctual in pay- 
ing all that they may have levied from the dilferent depart- 
ments of trade. And it is to be observed, that they have, at 
the same time, exhibited great patience and forbearance in 
levying these contributions, and much moderation in rating 
them ; have shewn great consideration towards persons 
under misfortune, or just starting in trade, as well as for 
artificers and artists, whose business they have promoted 
by seasonable relief ; and have liberally given alms, and 
occupied themselves with other deeds of benevolence and 
public utility ; on all which accounts they are highly worthy 
of the good opinion and regard of the crown. 

116. Upon all these considerations it appears, (hat the 
consulate of commerce is the only body which can stimulate 
the merchanta to subscribe for shares, and at the same time 
afford them the certainty, not only of duly realising the 
profits of the concern, but also of working out benefit to 
the mine ownei's, and through them, intermediately, (o 
themselves. In the bauds of the consulate, every share* 



MINING UttUlNANCES OF SPAIN. 939 

holder, even though not himself one of ihe commercial 
body, would be thoroughly satisfied of the security of his 
capital, and of the strict fidelity which would be observed 
in the conduct and management of this grand undertaking; 
a fidelity which is recoguiscd in every transaction of the 
consulate, whether relating to its own direction and ma- 
nagement, or to the administration of justice in the matters 
placed under tts exclusive jurisdiction. 

(17. We are so persuaded of this latter fact, that we are 
under no apprehension lest what we have said should be 
deemed partial or too highly coloured, although coming 
from a deputy of the very body of which we are speaking. 
It is, in fact, the general conviction of all the courts in 
Mexico, and particularly of the viceroys, who have never 
had a more ready and certain resource in case of state ne- 
cessity, whether in time of peace or war, than that which they 
have found in the funds of the merchants, raised through 
the medium of the consulate of commerce ; particularly when 
that body was entrusted with the collection of the alcavala. 

118. And as we have a hearty detestation of every kind 
of flattery, our only object is to point out the means, in 
reference to this important object of Ihe habilitation of the 
mines, of divesting the shareholders of every pretence of sus- 
picion, with regard to their directors. For oui-selves, we do 
indeed feel disposed to claim some little commendation, for 
having pointed out a safer plan for securing the most rigid 
correctness in the direction and management of the com- 
pany, than has yet been devised. And it would be matter 
of general congratulation, were his majesty, by his royal 
order, to compel the consulate of commerce to take the 
charge upon themselves, as the only body to which the 
shareholders could safely entrust their interests, even 
should their number embrace every merchant and miner in 
the kingdom. 

110. Besides ensuring the fidelity of the directors, it is 
evident, that as the prior and consuls are already provided 
with salaries, from the revenue department of the consulate, 
established for this, among other purposes, whul the supply- 
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ing company would have to contribute, by way of relief to 
these expenses, would be a much K^ss sum than would be 
required for establishing a superintendent, treasurer, ac- 
countant, six directors and other officers. For the consulate 
is already provided with officers of its own, and a very 
small additional number only, would be required for this new 
object; the expense too of a place of business and offices 
would be spared, such being already provided, 

120. The exclusive jurisdiction of the consulate, which is 
ancient, firmly established, and generally acknowledged, 
would be respected when extended to this new department, 
and might be usefully employed to the exclusion of every 
other tribunal and of every court of appeal, to enforce 
the recovery of debts from refractory debtors, in default of 
payment; in the same manner a3 during the long period, 
when the consulate had the collection of the alcavala ; and 
as its conduct was then marked, in a peculiar degree, by 
equity and good feeling towards the contributors, so would 
it now be, towards the debtors of the concern. 

121. The difficulty with rP£[ard to rapilal, which must 
prevail more or less in every case, would be much more 
readily surmounted under the government of the consulate, 
than under any other management; for it is possible even, 
that his majesty might be pleasfd to entrust to it, as for- 
merly, the collection of the alcavala of Mexico, with power 
to raise a capital out of any surplus which might arise, or at 
any rate, the influence of the consulate and the confidence 
reposed in it, would more readily induce individuals, whe- 
ther lay or clerical, convents, communities, merchants or 
agriculturists, in short, all persons of property throughout 
the kingdom, to contribute their funds and subscribe for 
shares, to the amount of three or four millions. 

ISS. Supposing the peculiar jurisdiction of the consulate 
established, the capital raised, and regulations laid down 
for compelling the officers, upon retiring, to render an ac- 
count to their successors, and for arranging the distribution 
of the profits, reserving a certain proportion to keep up the 
capital of the concern; it would be further requisite, that 
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the nharehnlders should be bound by whatever course the 
consulate, as solely invested with the powers of a director, 
might determine to adopt in the arrangement of the ac- 
counts a list only of the distributive portion assigned to 
each share, being published. The capital should be pre- 
served entire, and the shareholders should have no power 
to withdraw their shares, but should be at liberty to transfer 
them, first giving notice to the consulate, that the transaction 
might be duly recorded. Any other plan for regulating the 
accounts, would be inconsistent with the spirit of an under- 
taking of this nature, and would give rise to dissension and 
litigation amongst the proprietors : and this is the plan upon 
which several mining companies have been established in ^ 
Spain, as appears from a royal order dated at Buen Retiro, 
the S3d of December, 1739, in which it was directed that 
all the rights of the proprietors of a company then es- 
tablished for working the copper and lead mines of Alaun, 
Durango and Carranza, in the province of Guipuzcoa and 
lordship of Biscay, to (he number of one hundred, should 
be vested in three chief officers, subject to certain regula- 
tions to be afterwards laid down ; an apprehension being 
entertained of prejudicial consequences, flowing from the 
sources of dissension referred to, which, unless guarded 
against in the first instance, have the effect of neutralising 
the beneficial results by which combination is otherwise 
attended. 

133. The company should also be indulged with an 
exemption from duty, on the mining stores to be annually 
imported in the vessel of 500 tons, proposed to be fitted out 
and manned by the company, who should carry over a cer- 
tain number of missionaries, and convey them from one 
port to the other, in relief of the revenue. 

124, They should likewise be permitted to charge as 
much as ten per cent, per annum for interest, at the least, to 
look into the state of the mines considered worth working, 
and to have agents and delegates in the mining districts, 
for the purpose of collecting debts, enforcing sequestrations, 
distributing supplies, and getting in the silver; and the com- 
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pany should have the power, not only of supplying;, bnl aho 
or working mines on itn own nccnunt, or jointly with the 
ownei-s; and it would require other conditions and regula- 
tions, which experience and practice would auggesl. 



SECTION VII. 

Articles considered proper for the basis of a mine-supphjing 
company. 

125, I. That it should have for its tutelar saint our lady 
of Guadalupe of Mexico, and be under the immediate pa- 
tronage of his majesty, and the direction of the secretary of 
state for the general business of the Indies. 

il. That the object of the company should be to furnish 
mine owners with supplies, and to work mines, whether new 
or old, of gold, silver, copper, lead, &c. in all the provinces 
of the kingdom of New Spain, either on its own account 
or jointly with others; but that it should not be invested 
with any privilege operating to exclude other mine sup- 
pliers, whether companies, banks or individuals, who should 
be still at liberty to furnish supplies in as unrestrained a 
manner as before the establishment of this company. 

III. That the capital should be four millions of dollars, 
in shares of 500 dollars each. That individuals and communi- 
ties of any rank or condition whatsoever, should be capable of 
holding shares. Thut the shares should not be liable to be 
withdrawn or severed, but that they should be transferable, 
and that the transferee should give notice of the transfer, 
for entry in the share book. That the company should 
commence operations as soon as 500,000 dollars should be 
subscribed for, and that no authority or power should pre- 
sume to lay hands on the company's funds, whether to a 
large or small amount, for any purpose whatsoever, not only 
because such funds would belong to the proprietors, but be- 
cause the object to which they would be destined, is one of 
so much interest to the crown and the kingdom at large. 
IV. That the management and direction of the company 
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should be vested, exclusively, in the commercial body of Nei^ 
Spain, represented, for all purposes, by its head, the con- 
sulate of commerce of Mexico ; and that the election 
of any persons to the offices of prior and consul, should 
henceforth constitute them, ipso factOj directors of the com- 
pany, the elections being, at all times to come, determined 
by the united votes of the merchants and shareholders. 

V. That the directors should be styled judges, and should 
have an exclusive and prohibitory jurisdiction in all matters 
relating to the recovery of their debts, with power to sum- 
mon the persons supplied by them and their own officers^ 
and to compel submission to their authority; and that all 
justices and commissioners should obey their warrants con- 
cerning investigations into the value of mines and other pro- 
perty, executions, sequestrations, and every thing else, either 
directly or collaterally, relating to their contracts of supply, 
or their mines, as against their administrators and officers, 
and likewise as against their factors, accountants, clerks and 
servants. But that as to all matters concerning registry or 
denouncement, and all suits concerning the possession or pro- 
perty of mines, the cutting away the pillars of support, the 
liot keeping them sufficiently Worked, and their boundaries ; 
the general company should be subject to the ordinary 
course of justice, and should be bound by the rules of the 
ordinances, in the same manner as any individual. 

VI. That his majesty should be pleased to recommend to 
the viceroys and tribunals of Peru and New Spain, and also 
to those of old Spain, to promote the subscription for shares, 
in consideration of the company being conducted under the 
steady and trustworthy management of the consulate ; and 
that he should be pleased to grant to it such privileges as he 
might be graciously disposed to concede, and particularly 
the following, that is to say : First, that of being allowed an 
additional real per marc on the silver which should be en- 
tered at the mint, from the mines supplied by, or worked on 
account of the company, for the term of ten years, to be com- 
puted from the time of commencing to furnish supplies, or 
to work mines. Second, that the company should be entitled. 
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from benceforlh for ever, to fit out or freight, annnallj, ■ 
vessel of 500 tons, to be laden nitb iron, steel and stored for 
their contracts of supply, free from duties by sea or land. 
Third, that the company should be supplied with quicksilver 
at Vera Cruz, at 40 dollars per quintal, tvhich, on being 
re'sold in the mining districts, should not be charged at a 
higher rate than GO ducats. The price and the corres- 
ponding returns ofsilver to be paid by the company, at one 
year's credit. 

VII. That all matters concerning, first, the receipt and 
payment of money; — second, purchasing, collecting, and 
distributing of quicksilver, iron, sleei and other stores;™ 
third, keeping the accounts with the parlies supplied, and 
the officers and correspondentsof tfae company ; — and, fourth, 
taking the general account for the purpose of ascertaining 
the state of (he concern, and apportioning the profits to the 
proprietors, should, together n ith every thiug incidental to, 
or connected therewith, be under the sole and immediate 
direction, authority and management of the consulate of 
commerce, which should also have the exclusive right of 
nominating experienced and skilful persons to act in all 
these departments, such persons to be removeable at the dis- 
cretion of the consulate, which should not be required (o 
assign reasons for so doing. That the following should be the 
plan of nianegement adopted. 

VIII. That rooms should be set apart in the house of bu- 
siness for a tribunal, a factory, and a treasury for the money, 
store rooms for the quicksilver and other goods, an account- 
ant's and a notary's office. That the directors should consist 
of the prior and consuls, with an assessor; and that they 
should appoint a fact or- general, an accountant, and a notary, 
with their respective clerks, a solicitor, a porter, and a con- 
stable, with a guard of soldiers, to be applied for. 

IX. That the prior and consuls should have the whole 
management of the concern ; should direct the admission of 
shareholders, and deliver to them their securities under the 
hand of the notary; should engage mines for working, enter 
into contracts of supply, examine into the circumstances of the 
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parties supplied by them, and of their correspondenta gene- 
rally ; should receive and reply to letters and accounts, and 
to the invoices of silver sent in, previous to its being taken 
charge of by the factor-general, after being properly entered 
in the accountant's office. That they should attend at all 
receipts and payments of money, each of them having a key 
nf the cheats, which, in case oftbe absence or illness of any 
■ one of the consuls, should be delivered by him to the prior, 
and in case of the illness of the prior, to the senior consul. 
That they should also give directions fur the purchase of 
quicksilver and stores, and send instructions to their 
agents both at home and abroad ; should issue warrants, 
executions, sequestrations, and orders for the examination 
of mines and reduction works, either for the purpose of se- 
curing the properly, or to prevent the embezzlement of silver 
by the parties supplied by, or the agents of the com- 
pany; and should proceed civilly or criminally against such 
parties, in respect of the interest due to the company, or of 
any fraud practised by them, and the like against the factors, 
accountants and other officers of the concern. That they 
should take an account every six months, of the cash and 
stock on hand, for the purpose of ascertaining what stores 
might be becoming deficient and require replacing, and whe- 
ther any frauds had been practised in respect of the cash or 
stores, and also to facilitate the taking of the general account 
at the end of each year; and that all (he inferior officers 
should be subject to their ordersjand be obliged to supply any 
information or documents which might be required of them, 
and to obey all other directions signified to them. That 
they should attend at the tribunal of the concern two days 
in each week, accommodating it to their attendance at the 
consulate; and that the assessor should also attend in (be 
same capacity in which he now attends at the tribunal of the 
consulate. 

X. That the factor-general should, in the first place, keep 
a keyofthechest, which, as well as the stores, should be under 
his care, and for which he should be responsible, as being 
entrusted with the chief superintendence of the receipta 
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and outgoings of cash, quicksilver and other goods and 
stores. Second, that he should live in the house of business, 
that he might keep watch over the chest and stores ; and 
that the guard of soldiers and the porter should be under his 
orders, for greater security. Third, that he should receive 
the letters and accounts transmitted to the directors, and 
that, being first opened by them, he should make him- 
self master of their contents, that he might communicate 
the same to the tribunal. Fourth, that whatever points 
might be suggested by the directors, should be noted by him 
in the margin ; and that the letters being officially marked 
by the directors, should be handed over by him to the ac- 
countant, that the corresponding clerk, whose office it might 
be, should reply to them. Fifkh^ that he should inform 
himself of the character of the parties concerned with 
and supplied by the company, and of their agents both 
at home and abroad, as well as of the officers of the 
concern. Sixth, that he should keep in the chest a 
general book of account for all receipts and payments of 
money, in which he should enter each item distinctly and 
separately, shewing the source from which it had proceeded, 
and the purpose to which it might be intended to be applied, 
and stating on whose account it might be received or paid, 
and thus forming a basis for the general account. Seventh, 
that he should keep another book, for the purpose of entering, 
with the same precision, the quantities of quicksilver re- 
ceived at the store, and how disposed of, and also the pay- 
ments made to the crown, and the amount of silver entered 
at the treasury at Mexico, or the district establishments, in 
return for the quicksilver supplied; such entries to be 
founded on the certificates of the royal officers, which the 
parties supplied by, and the agents of the company, should 
receive and forward to him. Eighth, that he should, 
for greater clearness, and in order that the accounts of the 
stock in hand might be more conveniently taken every six 
months, keep as many separate books of account, for the re- 
ceipts and disbursements of stores, as there might be sepa- 
rate items of iron, steel, tackle or other articles included 
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in the contracts of supply. Ninth, that he should deliver, 
ill the presence of the directors, and upon the authority 
of drafts drawn by them, and to which the accountant 
should be a party, all sums of money intended to be sent to 
Vera Cruz, or to be forwarded to the account of the com- 
pany's Brents in Spain, for the purchase of iron, steel 
and other goods and stores, required under the con- 
tracts of i>upply for the weekly use of the mines. Tenth, 
that there should be no dealings with any individual, in 
• the company's stores, cither wholesale or retail, but 
that the iron, steel and other goods and stores should be 
employed exclusively in supplying the weekly demands of 
the parties supplied by and connected with the company, in 
the mining districts. Eleventh, that he should keep a sepa- 
rate book for the company's accounts with their agents in 
Spain, that the slate of this department of the business, and 
the balance thereof, against or in favour of the company, 
might at all times distinctly appear. Twelfth, that he should 
dispense the cash or stores required by the parlies contract- 
ing with the company for supplier, or by the company's 
agents, so far us lie might be authorised by the drafts and 
orders of the tribunal, the accountant being a party to 
such drafts and orders. Thirteenth, that he sliould draw 
up accounts in the factor's office, between the company and 
each of its debtors or agents, and should also furnish trip-- 
licates of the invoices of stores sent out, one to be signed by 
the carrier, and to be entered in an invoice book to be 
kept by him ; the other two copies to be on separate sheets, 
one of them to be sent to the parly concerned, in the letter 
of advice, the other to remain in the accountant's office, 
whither the factor should transmit it, together with the copy 
of the account, that the amount might be duly recovered ; 
and that those relating to each distinct debtor should 
be put in a separate packet. Fourteenth, that he should 
inform himself of the current price of goods at Mexico, 
that he might charge the parties supplied by, or con- 
nected with the company, accordingly. Fifteenth, that 
he should receive from the mint, under the authority of 
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e warrant from the tribunal, to which the accountant 
should he a party, the silver advised to have been sent 
there, or any other amounts forwarded to him, which should 
be deposited in the chest as soon as received. Sixteenth, 
that he should, every six months, assisted by the accouotaut 
and in the presence of the directors, take an account of the 
cash and stores on hand, and enter the amount in a balance 
hook to he signed by the directors, the factor and (he ac- 
countant. Seventeenth, that he should receive, for office 
expenses and other incidental disbursements, a sum of from ' 
eOOO to 8000 dollars, at the discretion of the directors; and 
that in giving an account of the disposal of this sum, the 
several items should be duly entered, after which another 
sum of like amount should be delivered to him. Eighteenth, 
that at the end of every year he should draw up the general 
debtor and creditor account, which should be attested and 
approved in the manner hereafter mentioned, by the board 
of directors, the priors and senior consuls. Nineteenth, 
that he should give security to the amount of 30,000 or 
40,000 dollars, according to the discretion of the directoi-s, 
in consideration of the responsibility of his office. Twen- 
tieth, that he should have the power of nominating, on bis 
own account, and at his own risk, as many cashiers as Ihe 
directors might think requisite, it being necessary that these 
officers should be nominated by him, in order that in case of 
absence or illness, he might substitute the head-cashier in 
his place ; that the office of the other cashiers should be to 
draw up the accounts, weekly bills for stores supplied, 
and invoices, and that they should assist in collecting the 
cash dra>vn for, and in counting the money received or 



XI. That the accountant should, in the first place, attend 
at the tribunal with the factor- gen era! on the days of its 
sitting, and should be informed of the slate of the com- 
pany's accounts with its agents, and with the parties supplied 
by it. Second, that he should be present at all receipts and 
disbursements of cash, quicksilver or other stores, at or from 
the chest or storehouses; the factor-general not being at 11- 
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berty to receive or deliver out any thing without hia concur- 
rence. Third, that to enable the factor-general to draw 
up (he debtor and creditor account, the accountant should 
keep a general book of account for the receipts and pay- 
ntents, to corresjjond with that kept in the chest under 
the care of the factor; another book for the accounts of 
the receipts and deliveries of quicksilver, the payments 
made (o the crown on account of its cost, and the returns of 
silver entered at the royal treasury at Mexico, or the district 
establishments, in return for the quicksilver furnished ; and 
another book for entering the sums of money remitted to 
Spain on account of purchases. And that he should also 
keep as many books for the accounts of the receipts and 
deliveries of stores, as should be kept by the factor-gene- 
ral. Fourth, that he should keep a general book of account 
for the shares, similar to one which the notary should keep 
with bis minutes, each share being entered in a sepa- 
rate folio, so that there might be room for the trans- 
fers, if necessary, at any future time. Fifth, that he 
should keep another book corresponding with that kept by 
the factor- genera I, to contain all the accounts of the officers, 
and the parties supplied by, and agents of, (he company; 
and that the letters of each agent, and the invoices of the 
supplies sent to him, and of the silver returned by him, and 
all other such matters, should be kept in separate parcels. 
Sixth, that for (he better and more ready dispatch of busi- 
ness, the accounts of (he works in the mining destricts, and 
the correspondence with the different oflicers of the com- 
pany, should be assorted in the accountant's office, and ar- 
ranged according to the mining districts, and that a letter 
book should be kept for each mining district. Seventh, that 
he should be at liberty to object to any items which might 
appear to him open (o remark, signifying his objections to 
(he tribunal, verbally, that they might take such measures as 
should be most for the interest of the company ; and this not 
only with regard to stores purchased, or the prices charged 
for them, but also to the rate at which the goods and stores 
furnished to the parties supplied by, or the agents of, the 
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company, abould be charij^ed, and thai he should always have 
at hand statements shewin«^ how accounts might stand with 
these parlies, that the connexion with them might be kept 
lip or discontinued, as might be expedient. Eighth, that 
he should keep, in a book appropriated to that purpose, 
an alphabetical list of the mines supplied or worked 
by the company. Ninth, that he, together with the fac- 
tor, should, every six months, balance the accounts of the 
concern, comparing the books of the difierent offices with 
each other, in order to ascertain that no frauds had 
been practised, and no entries omitted. Tenth, that the 
board of directors, the priors, senior consuls and account- 
ant, assisted by these balances, should check the general 
account to be drawn up by the factor at the end of 
every year, proving the debit side of the account by the 
books and memoranda in the factor's and accountant's offi- 
ces, by the invoices of silver sent in by the company's agents 
and the parties supplied, by the invoices of quicksilver and 
slores received from the company's agents at Vera Cruz, and 
by all other proper vouchers, which the factor should hand 
over to the accountant for this purpose, together with all 
the drafts and orders of the tribunal, invoices of money 
registered on being shipped for Spain, and pacquets of 
weekly accounts of supplies sent to the parties supplied by, 
and the agents of, the company, and all other documeiitB 
serving to prove the credit side of the account. Eleventh, 
that the accountant should live in the house of business, as 
also should his clerks, if there should be lodging room for 
them ; that the latter persons should be appointed by the 
directors alone, and that all these parties should unite in 
Hatching over the safety of the bouse, treasure chests, store 
rooms and other offices. 

XII. That the duty of the solicitor should be that of 
conducting all the business of the company, either judicially 
or extra-judicially, as he should be directed, and whether 
before the tribunal of the consulate, or the other tribunals 
of the realm. 

XUl. Thai the notary should ultcnd the directors every 
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day of the tribunal sitting, to be prepared for any thing 
that might occur; that he should have an office within the 
house of business, and reside in the same ; that all judicial 
proceedings should be transacted in his presence; that he 
should keep minutes of all writings and instruments; bjmI 
that he should likewise keep a distinct book to minute all 
the shares, of which latter minutes he should deliver proper 
copies, to be handed over to the accountant, in order to their 
being entered in his share book, and delivered to the share- 
holders. 

XIV. That all the account or memorandum books kept 
in the factor's and accountant's offices, and the notary's mi* 
nute book of shares, should be numbered and folioed, and 
should be signed by the prior and consuls on the first and 
last pages, and officially marked on all the othei^ ; that 
should any item be found to be erroneous, the leaf should 
not be torn out, but the error should be noted in the 
margin, and the entries be regularly posted in continuation. 
That the factor, accountant, and notary, should receive a ju- 
dicial inventory upon entering their different offices, and 
that in each of these offices there should be a place of de- 
posit for all the books, memoranda and other papers, and 
that no original documents should at any time be taken out 
of the office, but that authenticated copies of any item or 
document required, should be given, under the orders of 
the tribunal. 

XV. That the porter should take care to keep the tribu- 
nal neat and clean, and to secure the doors, delivering the 
keys to the fact or- general or accountant. 

XVI. That the constable should attend at the house of 
business, and should execute such proceedings as arrests, 
attachments, or whatever else might occur or be required 
of him. 

XVII. That those who might wish to contract forsuppliea, 
should apply immediately to the directors, either personally 
or by some agent duly empowered to enter into enjage- 
mcnls for them, and should bring with them reports from 
the mining justice and deputies, certifying the quality of 
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(be mines, and the standard of their ores, ascertained by as- 
says, both ID the large and small way. And that if any 
investigation or any further information should be required, 
such should be executed or provided, at the expense of the 
mine owners, by the company's agents in the respective 
mining districts, and by the surveyors whom the company 
would employ there. 

XVIII. That when supplies are to be furnished, the party 
contracting for them should enter into engagements to repay 
the principal, with interest at ten percent, per annnm; not to 
sell the ore raised ; to have the silver duly stamped, entering 
it in the name of the company, and not withholding any 
part of it; and to take proper certificates from the royal 
officers, to be remitted to the directors; to pay implicit 
obedience to the directors, and to observe due subordination 
towards the company's agents in the several mining districts ; 
and that they should pledge all their property generally, 
and their mines, utensils and stores in particular, for the 
security of the company's advances, giving them such a 
prior lien aa Ihe law allows to a creditor, in respect of a 
debt due for supplies furnished, the company's claim being 
for money supplied to the mines and reduction works, or 
laid out in working them, and raising the ore or silver. 

XIX. That in cases when the company should work mines 
jointly with the proprietors, proper covenants and condi- 
tions should be stipulated for, which should be reduced into 
writing, and that it should be the company's object always 
to acquire a number of bars in each mine, to prevent the 
unpleasant circumstances they would otherwise have to 
encounter. And that in case of the company's proposing 
to work, jointly with others, a mine registered by it as 
new, or denounced for insufficient working, a similar agree- 
ment in writing should be drawn up. And that as to such 
mines as the company might work on its own account, an 
administrator should be appointed on the part of the com- 
pany, who should enter into the proper engagements. 

XX. That the company should furnish quicksilver to the 
parties contracting for supplies, and its own agents, at the 
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rate of 60 ducats, in the mining districts, and should charge 
other stores, if delivered in Mexico, at the market price 
there, and if in the raining districts (supposing the company 
to determine to establish fectories there), at the market price 
in such districts respectively. 

XXI. That no agent, party supplied by, or administrator 
of the company, should address letters, or transmit invoices, 
drafts, parcels of silver and stores, except to the directorsonly, 
and that all communications should be superscribed, " To 
the directors of the general mine-supplying company, to the 
care of their factor-general," and should be opened by none 
hut the directors themselves. 

XXII. That no fee or gratification should be exacted 
from the miners, in consideration of the supplies of stores or 
quicksilver furnished, nor from the shareholders, in return for 
assigning their shares, or delivering to them their securities, 
in the factor's, accountant's or notary's offices, or by the direc- 
tors, officers or clerks of any station whatsoever, but that 
such services should be performed as an official duty, suf- 
ficiently recompensed by the salaries paid to these officops; 
and that the tribunal should severely punish any trans- 
gression of this rule. But that in case of litigation, the 
notary and other officers should levy the costs incurred by 
the parties, according to a fixed scale, except only the asses- 
sor, who should not be entitled to claim any fee, but should 
rest satisfied with his salary. 

XXIII. That the shares, as before observed, should be 
ineeparable from the capital of the company, and that during 
the 6rst two years the shareholders should only receive in- 
terest, at the rate of five per cent.; whatever further profit 
might accrue, going to increase the capital of the company. 
But that after that period, the profits should be divided, 
always taking care to retain a proportion, towards increasing 
the capital. 

XXIV. That for the purpose above-mentioned, the factor- 
general should draw up, from the balances, books of ac- 

- counts and other documents, a general annual account, 
placing on one side the value of the effects of the concern. 
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whether in the chests, m stores, or in course of bein^ em- 
ployed in purchases, and likewise the debts due from the 
parties supplied, and the agents of the company; and on 
the other, the amount of the shares subscribed for, the en- 
gagements of (he company, its expenses, and the salaries of 
its officers; and then, drawing a balance up to the Slst of 
December in each year, the clear surplus of profit should 
be divided amongst the shareholders, according to (he lime 
at which they might have entered into the concern, and the 
standing rules of the company. 

XXV. That, as it is desirable to give no opportunity 
whatever for dissension, and to ensure the greatest possible 
brevity and clearness; as the public faith of the commercial 
body, the impartiality with which its members discharge 
their offices in the consulate, in rotation, and the complete 
manner in which the interests of the commercial body and 
the proprietors would be represented by the tribunal, in 
which all their rights would he vested, are evident ; and fur- 
ther, as there are no more eifeclual means of promoting this 
moat important concern, and with it, the general advantage of 
the king, the state, and ihe shareholders themselves; it should 
be made a rule, that no other accounis but such as are above* 
mentioned, should be drawn up; and that no shareholder, of 
whatever rank, age, dignity ur condition, and whether an 
individual or a religious community, corporation, or church, 
should have the right to demand any account to be rendered, 
besides the account of the cash and stock on hand (o he taken 
every six months, and the genera! account to be drawn up 
by the factor-general, at the end of every year, for the pur- 
pose of making the division of profits. And that for the 
purpose of auditing the latter account, a meeting should be 
convened, to consist of the directoi-s, and of those who 
should have held the office of prior or senior consul, who, 
with the accountant, should examine and investigate the 
account, making such remarks end observations as might 
occur to them, until it should be approved by a majority of 
votes. That the mode of checking it should be by comparing 
it with the factor's and accountant's books of account, with 



INC OnDIN ANCES OP SFAIN. 



855 



the drafts and original orders of the directors, tlie invoices 
of money registered for remittance to Spain, and of mining 
and other stores forwarded from the company's agents at 
Vera Cruz, the pacquets of weekly accounts of supplies 
of stores sent to the mining districts, and the receipis for 
the same, and all other proper vouchers, which, as before 
observed, the factor-general should be required to hand 
over to the accountant, with the account to be laid before 
the meeting. 

XXVI. That the account being thus audited, should be 
entered in a hook, to be kept by the accountant for that pur- 
pose, and which, like the other books, should be folioed, and 
officially marked by the prior and consuls, and should after- 
wardsbeattestcd, by all present at the meeting, signing it with 
their surnames ; and if there should be any item against 
the factor-general, or any other officer of the concern, such 
party should be proceeded against, until the claims of the 
company should be made good ; but that no shareholder or 
other person should have any right to object, in any manner, 
to the resolutions of the meeting. 

XXVII. That when the annual division should be made 
amongst the shareholders, the share of profit apportioned to 
each should be duly paid, and that the tribunal should deli- 
ver the sums required for paying the shareholders, accord- 
ing to a list to be made out in the accountant's office. 

XXVIII. That after the account should be drawn up and 
approved by the directors, priors and senior consuls, a short 
statement should be printed annually, slating the number of 
mines supplied or worked by the company, the names of the 
persons supplied by, and the agents of the company in each mi- 
ning district, the shares subscribed for, and the amount divi- 
ded upon each share, in orderthatthesepublic and satisfactory 
statements, being thus dispersed throughout the Spanish do- 
minions, might induce new subscribers to take shares, until 
the full capital of four millions of dollars should be made 
up, or until a still larger sum should be raised, supposing 
that, at any future time, it should be deemed expedient lo 
take such a course. 
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XXIX. That the duties of taking the account of the cash 
and stores on hand, drawing up and auditing the general ac- 
count, dividing the profits, and printing the statement before- 
mentioned, shouldhe fully completed by the end of February, 
in each year; immediately after which, on a day to )>e fixed 
by the tribunal, the tutelar feast of our lady of Guadalupe 
should be celebrated, by returning thanks and praying for 
the aggrandisement and prosperity of the company. 

XXX. That considering the importance of this business, 
and that the labour would be greater after a time than at 
first, when the capital would likewise be small, the board, 
consisting of the prior and consuls for the time being, and of 
the former priors and senior consuls, should, for the first four 
years, fix the salaries of the directors, the assessor, the fac- 
tor and his cashiers, the accountant and his clerks, the soli- 
citor, the notary and his clerks, the porter and the constable, 
having regard to the state of the funds, and the labour of 
these offices respectively; and that upon the concern be- 
coming more extensive, a fixed salary should be assigned to 
each of these officers, subject to the approval of his majesty, 

126, And it being the part of the higher officers of the 
state, to inquire into the expediency or inexpediency of this 
plan, and to advise with his majesty, that he may bestow due 
deliberation upon a matter of such importance to his service 
and revenue, and of such general advantage in promoting 
the working of the mines,— it has been our wish here, to 
give an account of all the steps that have been taken 
in regard to this plan, and to propose what we consider the 
best, and indeed the only means, for establishing, supporting, 
and conducting a general mine-supplying company, and after 
having done our duty, by submitting a full statement of facts, 
to leave the plan, as is meet, to the supreme consideration of 
bis majesty. 
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CHAPTER VIIL 

OF THB FIB8T DISCOVERERS, AND THEIR PRIVILEGE OF 
HOLDING SEVERAL MINES, AN ORDINARY MINER BEING 
CAPABLE OF HOLDING TWO ONLY, UNLESS ACQUIRED 
BY PURCHASE OR INHERITANCE, UNDER WHICH CIR- 
CUMSTANCES HE MAY HOLD AN UNLIMITED NUMBER. 

ORDINANCES XXII. XXXI. 

XXII. Also, we ordain and command, that the person who 
shall first find or discover a mine, shall, as the first finder or 
discoverer, be the first to make registry, and shall enjoy all 
such mining perienencids as he shall stake out, or choose to 
stake out, upon the mines and veins he shall discover, or 
shall have discovered, provided that he shall, within ten na- 
tural days from the time of his making registry of such mine, 
stake out, declare and distinguish such pertenencias as he 
may be desirous of having ; and that he shall enjoy the ex- 
tent of space which properly belongs to each portion staked 
out, throughout all the pertenencicLs which he shall so stake 
out and distinguish, as such discoverer ; and that he shall be 
obliged, within the aforesaid term of ten days, to stake out 
all the pertenencias which he shall so choose, to be performed 
in such manner as he shall think fit, although he should in- 
clude and take within his boundaries any trial pit or trial 
pits which other persons, coming after him, may have made, 
or may make ; provided he first set up a fixed stake in each 
of the pertenencias he shall so distinguish and take, which 
he shall not be at liberty to leave, nor shall leave, when he 
shall stake out or alter his boundaries, however he may 
stake out or alter the same. And that such persons as shall 
come after him, shall proceed, in their order, to stake out .or 
alter their boundaries, as they shall, from time to time disco- 

s 
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ver ore. And that when they shall have made registry, as 
they are bound to do, they shall proceed to set up a fixed 
stake in each of the pertenencias they may choose to take and 
distinguish, within the term often days, as aforesaid, but after 
the expiration of the first ten days allowed to the first 
discoverer; for those who stake out a mine, are always 
to have ten days to view the ground, and to take all 
such pertenencias as they shall wish to have, and to set 
up a fixed stake ; but they cannot disturb or enter upon 
the pertenencias which shall have been already staked out, 
because all the pertenencias and boundaries which shall have 
been taken and marked out by those who shall have first set 
out stakes, are to be preserved. And if two or more persons 
shall apply to have their boundary stakes set out, it shall 
be ascertained, in a short and summary manner, which of 
them applied first ; and he who shall be ascertained to 
have been the first, shall be preferred, saving the right of 
the other party, if he shall, nevertheless, claim to have 
first made application to have such stakes set out, as afore- 
said. 

XXXI. Also, we ordain and command, that the first finder 
and discoverer of such mines may take as many stakes and 
pertenencias as he chooses, observing, in respect to the same, 
all that is contained in the ordinances relating to this matter ; 
and that he may also hold and possess all mines and perte* 
nenciaSy how many soever they b^, which he shall purchase 
or inherit, or which may appertain to him under any title or 
cause whatsoever. 



CONTENTS OF THE COMMENTARY ON THESE ORDINANCES. 

1. Of the regard which ought to be paid to the discoverers of mines. 

2. The discoverer is the person who first finds ore in the vein, although 

he may not open the first pit on the ground. 

3. If it be a question who was the first discoverer, it shall be ascertained 

in a summary way, the right of the losing party being reserved. . 

4. If t^o different persons find ore upon the vein at the same time, 

it might appear that they would reciprocally prevent each other 
from being discoverers. 
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5. This perplexity, however, is easily got over, with regard to the 

mines. 
6y 7 and 8. For it is inferred, from two of the ordinances of Peru, that each 

party acquires to himself the privileges of a discoverer, although 
^ some preference is shewn towards him who first applies to the 

justice. 
9 and 10. The same rule prevails in New Spain, except that no preference 

is given to the party applying first ; arguments establishing this 

doctrine. 

11. The discoverer may take as many mines as he pleases, under certain 

conditions. 

12, 13, 14 and 15. The old ordinances are altered by our text, as to the 

number of mines the discoverer is allowed to take, and the mode of 
taking them, as he may, by the present law, take as many conti- 
guods mines as he pleases, taking care to keep a proper number of 
hands at work, and observing the other rules of the ordinances. 

16. Other miners, as well as the discoverer, to be entitled to register a 

mine, must have discovered ore, and must set up a fixed stake 
within ten days. 

17. Of the order to be observed amongst these parties in granting them 

mines; the preference being given to the party who first applies to 
the justice. 

18. What is to be done when several parties apply, at the same time, to 

have the boundary takes set out. 
10. No ordinary miner can take two contiguous mines, but any person 

may hold two or more, if acquired by purchase. 
SO, 81 and 22. It is resolved and proved, that any person may also hold 

several mines, if acquired by inheritance or any other lucrative title* 



COMMENTARY. 

1. If the inventors of arts tending to the common benefit 
of society,* are justly entitled to reward, the discoverers of 
mines, the precious metals produced from which are the main 
spring of the arts, and the animating spirit of commerce, are 
surely still more proper objects of such encouragement. For 
rewards so bestowed, besides being a proper return for the 
labour and anxiety of the discoverers, have the further effect 



* SoloTZ. tom. 1. de jur. Ind. lib. 1, cap. IG, a n. 35. Polydor.Virgilius, 
de rerum inventoribu». 
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of stimulating others to search for veins and mines, on which 
the general prosperity of the state mainly depends.* 

2. The subject to which these ordinances, from the 22d 
to the 31st inclusive, relate, is that of the privileges of the 
first discoverers. In which the first thing to be noticed is, 
that the first discoverer is " he who shall have first found or 
discovered the mine;" or, as the ordinance of Peru has it,+ 
" he who has first found ore in the vein, notwithstanding 
that some other person may have been the first to commence 
making trial pits ;" (trial pits are pits made by way of trying 
the vein). And our own-ordinance contains a like provision, 
directing that (he first discoverer shall stake out such per(e- 
nencias as he shall choose to have, within the term of ten days, 
"although he should include and take within hia pertenencias 
any trial pit or trial pits which other persons coming 
after him may have made :" for the first discoverer is not the 
person who opens the first pit, but he who first finds ore. 
He who opens the first pit may not find ore, and even if he 
should have opened the pit after discovering ore, yet he can- 
not anticipate the first discoverer, or div<?st his right of ma- 
king registry previous to any other person, within the SO 
days fixed by the ordinance.^ 

3. Supposing that two or mure persons should find ore at 
dilferent parts of the vein at the same moment, it may be 
asked, which of them is to be considered the first discoverer? 
This question is not touched upon in the ordinances of ihe 
new code ; and all that is contained in the old ones^ in 
reference to it, is a declaration, that if two or more persons 
should apply at the same time, it shall he ascertained in a 
short and summary manner, which of them was the first 
finder or discoverer ; and that he who shall be ascertained 
to have been the first shall be preferred, saving the right of 



* Agricola,de re roetall. lib. 3, pag. 50. " Vl primo 
lueriiiiin gratiam referftt, et ricteroi metalUco* exritet ai) iluUinn) 
damni venaruni." 

t Ord. 9, tit. >, coDcernlitg first <li 
pnrt, 2. cnp. 1, pag, 10(1. 

t Chip. 5, sup. ord. IT. 

^ Ord. ai, law 6, lit, 13, hook 6, Colin 
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the Other, if he shall nevertheless insist that he was the first 
finder. But this is a distinct case from that which we have 
supposed i fur if it can be ascertained which of them was the 
first finder or discoverer, the preference must be given to 
htm, whether upon a dummary or plenary trial, and even al- 
though they should simultaneously make application (o 
have their boundaries marked out. But the case we have 
suggested, is that of their having both found ore at the same 
moment, so that it cannot be made out who was the first 
diacoverer, which, although not of frequetit occurrence, 
is within possibility. 

4. Did we depend on the civil law for a solution, we 
should adopt the opinion, from analogy to what takes place 
uoder similar circumstances, that each would prevent the 
other from becoming entitled to the privileges of a first dis- 
coverer, and that neither of them ought to be so considered. 
Thus a legacy given to him who shall first ascend the Ca- 
pitol, is prevented from taking efieet, if two persons ascend 
at the same time, so ns to make if impossibleto ascertain 
which of them was Ihe first. So if given to him who shall 
raise a monument, and several persons raise monuments ; 
and so, if given to the eldest, where there are two persons 
of the same age; or to the greatest friend, where (here are 
two persons who have equal claims of friendship : as may 
be seen by reference to the text of Ulpian, and those who 
follow him.* It would follow therefore, that, supposing 
two different persons to make the discovery simultaneously, 
neither of them would be entitled to the privileges of a 
discoverer. 

5. But the solution is not to be sought amongst these 
aubtilties of the Roman civil law. For the reason which 
prevents the legacies from taking effect in the above in- 
stances, is the testator's not having fully comprehended the 
effect of the condition, he having hud one single person only 
in contemplation. But the object of our laws is to promote 
the working of the mines, as of the utmost importance to the 

• L. li Taerint, If. ile reb. dub. L, duo sunt Titii, (le testHni. tulel. 
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public, not regarding whether the discoverers be several, 6T 
one only ; and it would he very far from reasonable to 
determine, that the mines shall remain untouched, and 
the labour of the discoverers be disappointed of its due 
reward, merely because they have happened to discover 
the vein at one and the same time. We must therefore 
look for some other principle, more direct in its applica- 
tion, and harmonising better with the intention of the 
ordinances, upon which to ground the decbion of thia qucs- 
tion. 

6. Such a principle may be found in the ordinances of 
Peru, by which it is provided : " That if two or more per- 
sons shall find ore together upon the same occasion, he who 
shall first produce the ore before the justice, having pre- 
viously made an assay, as directed by the ordinances, shall be 
deemed to be the discoverer; and if the dispute concern a 
single vein, the other party shall be at liberty to set up his 
stake next to the mine allotted to the crown ; but if it also 
concern another vein, he may make his choice in the man- 
ner to be declared."' 

7. This declaration is made in another of the ordinances, 
which establishes; " That whoever shall discover a vein, 
more than one league from any other mining district, shall 
enjoy the rights of a discoverer, opon that vein ; but if he 
shall discover another vein on the same ground within that 
distance, he shall have a mine of GO varas at any part of it he 
pleases, and ifhe shall discoverot her veins, heshall be enti- 
tled to have that space upon all, until he has six mines of aixty 
varas each ; and every one who shall discover new veins shall 
have the same privilege, although he be not a discoverer of 
a new mineral tract, up to the number of five mines ; and as 
to such others as he may ac(]uire by staking out or by pur- 
chase, regard shall be had to the subsequent ordinances, 
which treat of taking more (han the allowed number of mines. 
But if he should discover other mines beyond the said space 



• OrHin, 
S, pftrl. 9, ■ 
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of one league, in which he shall be entitled to enjoy the rights 
of a discoverer, such mines as he may take there, or may be 
granted to him in that character, shall not be reckoned in the 
aforesaid number, either with regard to him, or to any other 
persons who may discover veins in such new mineral tract ; 
except that they shall be obliged to keep them properly 
worked, and if they neglect to do so, the ordinances relating 
to mines left insufficiently worked, shall be applied to them."* 
8. These two ordinances slerve to shew, that if there be 
different veins at less than one league distance from some 
other mining district, one mine may be taken upon each 
vein, to the nuknber of six mines ; but if two or more per- 
sons find ore upon different parts of the same vein, he who 
first produces the ore before the justice, is the discoverer, 
and the other may havett mine next to that which the ordi- 
tiancea of Peru direct to be set out for the crown ;t so that - 
they have between them, the two mines which one alone 
would have been entitled to, had he been the sole dis- 
coverel:; but he who exhibits the most diligence in pro- 
ducing the ore before the justice, enjoys the discoverer's 
mine, (exceeding the ordinary ones by 20 varas in length 
and 10 in width, according to the dimensions assigned to 
tke mifies in that kingdom. 

,&. By analogy to which, it may be inferred, that in New 
Spain, where a single discoverer is at liberty to take as many 
mtnes as he pleases, measuring out the boundaries in what- 
ever direction he thinks best, the same right ought to be 
enjoyed to an equal extent, by each of the two persons 
who should have discovered ore upon different parts of the 
vein, at the same time ; which may be done, without any 
necessity for making a common or partnership concern, as 
equality may be attained by making their choice separately, 
each taking his principal mine upon that part of the vein 
where he may have found the ore. And although one 
should use more diligence than the other or others, in pro- 



* Ord. 14, apud eund. ubi proxime, pag. 107. 
t Ord. 18, apud eund. pag. 108. 
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ducing the ore berorc the justice, the latter ought not to be 
prejudiced hy his beiug thus beforehand, provided the appli- 
cation be made wilhin the term of 20 days, allowed by the 
ordinances of Castile" for making the registry, as no delay 
will be occasioned thereby. And although, under the ordi- 
nancGsof Peru, the party who applies first, is entitled to an 
additional space of SO varas, this circumstance is of littl« mo- 
ment ; for in New Spain, the discoverer, as we shall explain 
in its proper place in the next chapter, is entitled to an equal 
extent in all the mines he selects. And in the case of their 
disagreeing in making the choice, the judge must bring them 
to an understanding, either by drawing lots, or in some 
other way. 

10. This doctrine harmonises well with the grand object 
of encouraging the working of the mines, and stimulating 
the subject to discover them, for the general benefit of 
the revenue and the nation at large. And the extending 
the right, in this manner, to both discoverers, is an easy 
means of providing for the interest of each, and makes the 
case analogous to that of two creditors having instruments of 
the same dale, by virtue of which they acquire (according to 
several authors, who rely on some important textsf ),an equal 
right to priority in respect of their several debts, against the 
thing pledged, so as to come in in equal shares, or in propor- 
tion to the amount of their debts. This is also agreeable to 
the course pursued by Scipio, in giving to two persons the 
mural crown, which he bad promised to the first who should 
ascend the walls of Carthage; and to other instances of a 
similar kind which might be cited, of persons enjoying some 
dignity, patronage or otBce, in common, and dividing and 
enjoying the emoluments equally. 



■ Chap. 5, ord. IT. 

t L. si fundus, ^ si duo, S. de pignor. L. ideniquc 
pigmr. liab, Peregrinus, dejur. Bsci.2, lib. 6, tit, 6, n 
46, Tanr. n. 3. Carraiico, in LL. Recop. cap. 11, n. 1 
I, p. S, n. S, ff, de solut. malrim. apud que 
priv. cred. in prsef. ad reg. 3, n. 3, 4, 5 et 91. 
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11. Dismissing this topic, we proceed to observe, that 
the aSd ordinance directs, that the first discoverer shall enjoy 
all the mining pertenencias which he may stake out and dis- 
tinguish, but subject to the following conditions; first, that 
he shall make registry agreeably to the ordinances on that 
subject; second, that he shall distinguish the pertenencias 
he is desirous of having, within ten days from the time of 
making registry; and third, that he shall set up a fixed 
stake,* in each of the pertenencias he shall so distinguish and 
take. These are conditions which it is indispensably ne- 
cessary to observe, as appears from the word provided, in 
the ordinance, which imports a condition, and that the party 
is not to enjoy the rights of a first discoverer, nor to have 
the pertenencias he fixes upon, unless he fulfil the conditions 
particularised. + He must therefore, within ten days, set 
up a fi.xed stake in each of the mines be may be desirous 
of taking, distinguishing and staking out each jjer'enencia; 
and he cannot claim to have ten days for each mine, or for 
setting out the limits of each separatemine, for the ordinance 
says, "within which (ten days) he^hall stake out, declare and 
distinguish;" and it again repeats: — " he shall be obliged, 
within the aforesaid term of ten days, to stake out all the 
pertenencias which he shall so choose ;" and further on, 
it adds: "after the expiration of the first ten days al- 
lowed to the first discoverer;" in enforcing which provi- 
sions, the object of the ordinance is to reap the benefits 
derivable from setting the mines to work, and to provide for 
the interests of those who, coming afterwards, may be desi- 
rous to make registry ; and therefore, in order to prevent 



■ The jlccrf itake is the dcnoniination given to the principal pit o( the 
mine, from which the works are commenced, and which is never to be aban- 
dooed upon any aabaequent demarcation or alteration ofthe boundaries. 

t Juxtaca i\aai cnm pluribus tradit Antunez, de donat. lib, 1, pnel. S, 
$- 1, a n. 26. Salgado, de reg. protect, p. 4, cap. 13, n. 30 et 40. Con. 
ditio inducit forntam in lege : Molina, de primogen. lib. i, cap. II, d. IS, 
Tiraq. de retract. {. 37,'glosi. 8, d. 88. Gutierr. Pract. lib. 3, quK*L &S, 
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Iheir being delayed by the first discoverer, it fixea that 
period for the whole. 

12. With respect to the preference given to the first dis- 
coverer, this ordinance follows the Slst of the old ordi- 
nances, altering the 31st of those ordinances, under which, 
neither the first discoverer nor any other person could take 
more than two mines upon one vein, and even (hose were 
not to be contiguous, but must have a space of three perfe- 
nencias between them, unless acquired by purchase; in 
which case, the owners might bold several, even though 
contiguous.* As then, the ordinance under consideration 
authorises the discoverer to take as many mines as he thinks 
proper, it follows that the 31st ordinance above-mentioned, is 
varied, both in respect to the number of mines allowed to be 
taken, and to their relative situation, namely, that they may 
now be either contiguous or apart, at the pleasure of the 
discoverer. 

13. That the rule of the old ordinance is varied as to the 
number of mines allowed to be taken, appears from this, 
that a grant is made to the discoverer, of any number ho 
pleases, and therefore, by one of the first rules of iaw,t he is 
not excluded Iromauy onepi^rfenencta upon the vein. And be 
is, therefore, at liberty to take the whole vein, and lo work it, 
provided he set up a stake in each mine, keep the requisite 
number of hands at work in each, and attend to the other 
directions of the ordinances; for if he lay out his money 
upon mines, and work them on his own account, he is like- 
wise fairly entitled to enjoy all the benefit himself; and such 
is the manner in which Agricola treats this question, in two 
places where he considers the subject. f 



• Law 6, tit 13, hook 6, Collection of Caslile, ord. 21 and 31. 

t Qui dicil oRine niliH exciudil. 

i Agricola, de re melallica, lib. 4, pag.SO. " Alicubi denique jnsLotiaa 
alicujai loci, rlvulii, vutlecullB aliisiiuetermiiiLs defiaiti tribuitur nno <Io- 
miDo." Et pag. 69. " Uiii aateni domino llcituin est posiidere unam 
integrum fodiiicc arcam, daa», trcs, piurcsve^ unom integrum cuiiirtilutn 
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14. It follows also, that it is varied as regards the relative 
situation of the mines; for the observation incidentally 
made by Don Joseph Saenz," that the first discoverer may 
certainly, under the Slst ordinance of the new code, take 
more than two mines upon the same vein, but thiit he must 
leave the three perlenenctas between, is evidently contrary 
to our S2d ordinance, which, in an ample and almost redun- 
dant manner, grants to the first discoverer, " all such mining 
perlenencias as be shall stake out, or choose to stake out," 
and entitles him "to distinguish such perfenencios as he may 
be desirous of having," " as he shall think fit," without 
requiring hira to leave any intermediate space between one 
mine and another, hut leaving it to his own choice to select 
them, and therefore authorising him to take them either 
contiguous or separate, as he pleases. 

15. It is true, that the Slst ordinance of the new code 
says, that the first discoverer may hold as many mines as he 
pleases, observing all that is contained in the ordinances 
relating to this subject ; whence Don Joseph Saenz seems to 
infer, that the Slat of the old ordinances ought to be ob- 
served with regard to the intermediate space to be left, 
although not with regard to the number of the mines allowed 
to be taken; but this is contrary to the letter of our 23d 
ordinance, which uses the most extensive and redundant form 
of expression. And as this and other ordinances of the new 
code, treat of the larger number of mines and priority of 
choiceallowed tothe first discoverers, it is, no doubt, to these, 
and the observance of their provisions, that the 3Ist re- 
fers, and by no means to the Slst of the old ordinances, 
which is wholly repealed by the 22d ordinance, now under 



ant plurcs : moilo jussis legum mctallicarum et decretis magiatri nictalli- 
corum obtemperet, quia qui «oIub Tacit impeniai in rodinaB, si. fueriDt 
metallis fecnndre, solus e\ eis rraclam capiet." 

• Saenz, Tratad. de medidas de mioa*, cap, S, n. 18: "Hence it fol- 
lows, that the 3Ist ordinance of the new code has repeaJed the old ordi- 
nance concerning new discoverers, by nutborisiag them lo take more than 
two mines upon one vein, leaving three perltntnttai between," 
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consideration, in favour of the first discoverer, whom it om- 
powers to take a larger number of mines, by means of re- 
gistry, and also to take them contiguous, without bring 
obliged to leave the intermediate space of three mines. 

16. The ordinance next proceeds to speak of the other 
persons who may come after the first discoverer, and directs 
that they shall set up staketi, or alter their boundaries in 
their order, " as they shall discover ore ;" which implies, that 
they cannot take mines, or set out or alter their boundaries, 
unless they shall have discovered ore in the pit registered as 
the principal pit.* The ordinance also imposes on them the 
same obligation of setting up a fixed stake in, and measuring 
out,each mine, within ten days, but does not authorise them to 
trespass upon pertenenctas already staked or measured out 
by other persons; for the very object of defining the boun- 
daries of a mine, is to prevent disputes of this kind between 
neighbours;')' and he who has first measured out and occu- 
pied a particular spot, is in a better situation than the other. 

17. After the first discoverer has measured out his boun- 
daries, the rule to be observed with regard to all other per- 
sons, as to such new discoveries, is, that they shall have 
their boundary stakes set out in the order in which they 
make application for that purpose, so that it ia the diligence 
of the party in applying first, which entitles him to a pre- 
ference over the others; which is as proper a mode of ap- 
portioning out the vein as could be adopted. In Peru,{ the 
rule is, that the discoverer shall declare upon oath, what 
persons were sinking trial pita on the ground, at the time of 
his discovering the vein ; and if any of them apply within 30 
days, the judge is to give them a mine of sixty varas in ex- 
tent, in the order in which they shall make application. And if 
the discoverer shall have forgot ten any one of them, who shall 



• See chap. 5, ord. 17, as to registry. 

t Agricol. de re melall. lib, 3, pag. GO, " Area cujusque fodinn ideo 
terminiB deicribitur, ne lis oriatur inter fotlinaniin vicinarum domiiios." 

I Ord. 6, til. I, concerning di«covereri; Escalona,Oazoph,Iib. 8, p. S, 
cap. I, pag. 10& and 106. 
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prove, by two witnesses, that he was making trials at the 
time, he shall enjny the same rights as the others. 

18. If two or more persona (proceeds our ordinance), 
shall apply to have their boundary stakes set out, it shall be 
ascertained, in a summary way, which of them applied first, 
and he shall be preferred; saving Ihe rights of such others 
as shall nevertheless claim to have made the first applica- 
tion, to be determined upon a plenary trial. This case ap- 
pears to involve some difficulty, and can only occur when 
the application to set out boundaries has been made ver- 
bally, for the proper way of making it is by petition to the 
justice in writing ; the question, who has made the first 
application, will therefore be determined by referring to 
the time of presenting the petition, the day and hour of 
which should be noted in the register,* as the standard de- 
termining the order of priority, in which difierent parties 
may measure out their niines.t This case differs from that 
proposed in the 31st of the old ordinances, which speaks of 
two persons, both of whom claim to be the first discoverers; 
in whioti case it is to he ascertained, in a summary way, 
which of them nas the first; saving the right of the other, 
to be determined upon a plenary trial, { as before observed 
in n. S. 

19. We have stated above, that the 3l8t of the old ordi- 
nances is repealed in favour of the fii-st discoverer, by the 
S2d ordinance nf the new code ; and we now add, that it is 
also annulled, as respects him, by the 31st of the new ordi- 
nances, which authorises the discoverer to take all such 
stakes or perlenencias as he pleases, observing the rules of 
the ordinances. But as to other persons, not being first 
discoverers, the 31st of the old ordinances slill applies; its 
eiTect being, that no person shall hold more than two mines 
upon the same vein, acquired by registry or denounce- 
ment, and that such Iwo mines must have an intermediate 



• Chap. 5, n. IS. 

+ Chap, 11, ord. B5, infra. 

1 Law 5, title 13, book 6, Colkcliou of Ciulilc, ortl. 31. 
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Space of three mines between them ; but not so as to mines pur* 
chased, which may be held contiguous, even though several 
in number. The reason is this, that if the party purchase 
them, they are, necessarily, regular mines, and sunk to the 
requisite depth; and it ia evident, that his object in taking 
them is to work them and raise the ore, and that he is not 
merely instigated by an avaricious desire of occupying a 
largo space, to exclude others altogether from the ground. 

SO. The first discoverer being capable of holding several 
mines, either contiguous or apart, when acquired by inherit- 
ance, it has been made a question, whether any other miner 
can hold such mines under the same circumstances. The 
opinion of Don Joseph Saenz is to the contrary;* but we 
have not been able to make out the grounds on which this 
opinion rests, nor can we discover any: for although, in the 
31st ordinance we are now treating of, the words " shall in- 
herit," apply to the discoverer, lo whom alune the ordi- 
nance refers, it does uot follow that other miners are inca- 
pacitated from holding any mines that may descend to them ; 
for if they can take them by way of purchaae or exchange, 
or other onerous title, why should tbey be disabled from 
taking them by way of legacy, donation, inheritance or any 
other lucrative title? 

31. The 31st of the old ordinances does not contain the 
words "shall inherit," in reference to the first discoverer, 
and yet we do not hesitate to say, that even when this ordi- 
nance was in force, incapacitating the discoverer from holding 
more than two mines, and those separately, like any other 
person, unless acquired by purchase, our opinion would 
nevertheless have been that he might still have held (hem, if 
acquired by inheritance ; and so of any other miner. For 
were it not so, parlies would be deprived of the benefit they 
might derive from a gift or bequest of the mine, if made to 
them; descendants would be rendered incapable of taking 
what they would otherwise inherit from their ancestors, and 
parents what they would succeed to from their children ; and 



' O. Jo:rjili Bueiiz, TraUdo de mcHiilas dc i: 
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all thU without aiiy ordinance expressly ordering it go. The 
same reasoning then, will apply to thia ordinance of the new 
code, for neither that nor any other ordinance prohibits the 
holding several mines, if acquired by descent; nor does it 
intend, when laying down rules for a discoverer, to make 
the permission granted to him operate to exclude all others. 
-2S. This therefore being a casus omisstts, the construction 
most favourable for the miners should be adopted; and if a 
mine, tranaferred by a lucrative title, have been sunk to the 
depth of three estados, as required in a mine when sold, or 
if the obligation to sink to that depth be a concomitant of 
the transfer, the object of the ordinances, so far as they 
seek to promote the exploring and working of the vein, 
is accomplished; and their other aim, that of restraining 
covetousness, cannot here come in question: as the trans- 
fer, if by gift, is a liberal act; and if by inheritance, 
either a necessary or a liberal one. And there is, in fact, 
more covetousness in accumulating a number of mines by 
purchase, than by inheritance; for in the case of a pur- 
chas<>, the money is laid out in the anxious desire to ob- 
tain more, but where property is acquired by a lucrative 
title, there is no motive but the liberality of the donor or 
testator, or the necessity of the legitimate heir succeeding, 
by reason of his consanguinity. We see that the miners, to 
avoid encountering unpleasant neighbours, persuade some 
other person to register the ground adjacent to their mine, 
which, when sunk to the depth of three esiados, they pur- 
chase at a small price. This is a very consmon practice, and 
there is nothing to prevent it, for the vendor and purchaser 
respectively, merely avail themselves of the rights they are 
entitled to under the ordinance, which permits the selling 
a mine when duly registered and sunk to the proper depth. 
There is no doubt, however, that through this device of 
making purchases at a small price, an opportunity is afforded 
for the indulgence of covetousness, which is not the case when 
the mine is acquired by donation, inheritance or bequest. Be- 
sides, there is no prohibition against giving, bequeathing or 
leaving a mine to descend to the heir ; nor are the miners who 
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have more than two mines upon one vein, prohibited, either 
expressly or by implication, from acquiring others by a lu» 
crative title; particularly as transfers of the latter class 
generally proceed from the ties of blood, affection or merit. 



CHAPTER IX. 



OF THE LENGTH AND BREADTH OF MINES, AND IN WHAT 
MANNER THEY MUST BE TAKEN. — OF THE FIXED STAKE, 
WHICH ALL PERSONS ARE BOUND TO ADHERE TO IN 
THEIR MINES. — OF THE DISCOVERER'S RIGHT TO A 
LARGER EXTENT OF GROUND IN ALL THE MINES WHICH 
HE SHALL ORIGINALLY FIX UPON. — IT IS SHEWN THAT 
THERE MAY BE^ Di^FFERENT FIRST DISCOVERERS IN RE- 
SPECT OF DIFFERENT VEINS IN ONE AND THE SAME 
MINERAL TRACT. 



ORDINANCES XXIII. LXX. 

XXIII. Also, we ordain and command, that any person 
who shall have discovered, or shall discover any new mine, 
and shall have made registry, as directed by the last ordi- 
nance, shall enjoy a space of 160 varcu in length upon the 
vein, and 80 in width; and if he shall wish to measure out 
the said space of 160 varas and 80 varas^ crosswise upon the 
vein, he shall be at liberty to do so, in such manner as he 
may find most convenient. And it is declared, that after 
the first discoverer shall have distinguished the pertenencias 
he chooses to take, within the aforesaid ten days allowed 
him for that purpose, no other person shall be entitled to 
have the boundaries set out, nor to set out their boundaries, 
until after the expiration of a further period of ten days, 
that he may define the limits of the pertenencias be chooses 
to take, as first discoverer; in doing which]he must not leave 
bis fixed stake, and must not prejudice any other person or 
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penaons, on either side of him, who may occupy mines which 
they have sunk and registered before him; and those who 
shall have taken mines after the first discoverer, or shall 
thenceforth take mines, may proceed to take and work their 
mines and perfenencias ; and each of the mines taken after 
those of the said discoverer, shall be 120 varas in length, and 
60 in width, which space may be taken crosswise upon the 
vein, or as it shall seem be^t, provided they do not leave 
their fixed stake, and do not prejudice other persons, 

L>XX. Also, wc ordain and command, that the first disco- 
verers of such mines or Streamworks of gold, shall take 
and have a apace of SO vartu in length, and 40 in width, 
which they may lake as they shall deem beat ; and those who 
shall come after them shall take and have a space of 60 
t'oroj in length, and ^ in width, which they shall also take 
as they shall deem best; and in every other respect ihey 
shall observe all that is contained in the aforesaid ordi- 
nances, with regard to siher, under the penalties thereby 
limited. 

CONTENTS OF THE COMMENTABT ON TIIEBE ORDINANCES. 
I and 3. Of the length and breadth of the mines in New Spain and 

Pera. 
3 3ud i. The privile^ of taking b larger space of ground, allowed to the 

discoverer, fzleuds to all lUe mines he ma; take. 

5. The right to tliis privilege has not been weakeued or destroyed by 

6, 7, 8 and 9. An instance Trom the mining district oT el Monte, confirm- 

ing; our opinion; with a statement, in substance, of the petition 
prcBcnted b; the discoverer, and of the determioation of the su- 
perior guvernment of Mexico. 

10, This privilege applies to the mines which the diicoveter takes U 

snch, and not to those lie may acquire by any other titl«. 

11. Privileges of the discoverer in Peru, 

18 anil 13. The length uf the mine may be taken either upon the course of 
the vein nr across it. 

II. This doctrine confirmed by the opinion of Saenz. 

15. The diversities noticed in the course of ditferent veins, make it neces- 
sary that this liberty should be allowed. 

■ a and 17. Of the varieties in the course of diflerenl veins, some being 
deep, tome ipreadiug, some carved, in:. 
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18. InPerUythe length of the mine must be taken along the course of 

the vein : and why > 
19,20 and 21. A fixed stake defined, and its importance in preserving 

order amongst the different mines, shewn. 

22. The mode in which land is measured, differs from that pursued in 

measuring mines. 

23. The discoverer, in tracing his boundaries, must not prejudice his 

neighbours. 
24 and 25. There may be several discoverers in the same mineral tract, 

each upon his own vein. 
26. Modification of this doctrine as to Peru. 
27, 28 and 29. It is not the practice in New Spain to set out a mine for 

the crown, nor does it seem for the interest of the sovereign to do 

so ; he is at liberty however, as supreme lord, to take any number 

he pleases. 



COMMENTARY. 

1. Having illustrated, under the preceding ordinances, 
the preference allowed to the first discoverer in registering 
and measuring out any number of mines he pleases, whether 
lying contiguous or apart, we next proceed to inquire what 
number of varas each mining pertenencia should occupy. 

2. Under the old laws and ordinances, the discoverer, or 
any other person, might take a space of 100 varas in length 
and 50 in width.* Afterwards, the discoverer was allowed 
130 varas in length and 60 in breadth, all other persons re* 
maining entitled, as before, to 100 varas in length and 50 in 
breadth. f These laws are altered by our S3d ordinance, 
which assigns to the discoverer a space of 160 varas in 
length and 80 in breadth, and to all other persons 120 varcu 
in length and 60 in breadth. In Peru, the discoverer's mine 
is 80 varas in length, and that of an ordinary miner, 60 ; each 
of them being one half, respectively, in breadth, j: The above 
applies to silver mines, but as to gold, our 70th ordinance 



* Law 4, §. 4, tit. 13, book 6, Collection of Castile. 
t Law 6, tit. 13, book 6, ord. 22. 

X Vide chap. 8, sup. n. 8 and 9, and Escalona, Gazoph. lib. 2, p. 2, cap. 
ly tit. 1, ord. 9, and ord. 1, tit. 4, concerning the spaces allotted for mines. 
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allows, for Ihe discoverer's mine, 80 varas in length, and for 
that of an ordinary miner, 60; and one half, respectively, in 
breadth, for each of them ; our 70th ordinance herein alter- 
ing the old ordinance, which confined them within more 
narrow limits.* 

3. The first question which suggests itself is, whether 
each of the mines which the discoverer is empowered, by 
the 23d and 3lst ordinances of the new code, to take, is to 
be IGO varas in length and 80 in width ; or whether the first 
mine only, chosen by Uim, is to be of these dimensions. The 
answer to which is, that the dimensions of 160 varas in 
length and 80 in breadth, may be assigned to all the mines 
which the discoverer may select at the time of registering 
the vein, or within ten days after, such a privilege being 
conferred by the express terms of the ordinances. This will 
appear from the words of the22d; "Provided that he shall, 
within ten natural days from his making registry of such 
mine, stake out, declare and distinguish such pertenencias as 
he may be desirous of having, and that he shall enjoy the ex- 
tent of space which properly belongs to each portion staked 
out, throughout all the perfenenciVu which he shall so stake 
out and distinguish as such discoverer." And also from those 
of the 31st; " That he may lake as many stakes and perte- 
nencias as he chooses, observing, in respect to the same, all 
that is contained in the ordinances relating to ibis matter." 
Whence it is plain that all the mining pertenencias he 
takes, are taken in his character of a discoverer, and that 
each may be of the dimensions allowed to the discoverer, by 
the 23d ordinance. 

4. This ordinance, referring to the ordinance preceding, 
fixes the dimensions at 160 varas in length and 80 in width; 
making no distinction whether one mine or several, he taken. 
Since then, the matter referred to must be considered as 
included in that from which reference is mado,+ and since 

!0, where Ihe law itself makes no distinction, none such 

• Ord. 75, law 6, tit, 13, book B. 
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can properly be taken,* i( clearly follows, that the dis 
is entitled to assign these diniensions tu all and each of the 
mines he may select. After indicating what these dimen- 
sions are to be, the ordinance adds, that no one shall re- 
quire to have the boundaries set out, or set them out, until 
after ten days, during which time the discoverer shall have 
'^ defined the limits o( the perlenencias he chooses to take aa 
first discoverer" of the mine or vein. As therefore, he is at 
liberty to take several, the tianie rule of measurement roust 
extend to all -, for as there are several things to be defined, 
the manner in which they are to be defined under this direc- 
tion, must be the same for one and all.f And it is evident, 
from another provision, " And each of the mines taken 
after those of the said discoverer, shall be 120 varas in 
length and GO in width," that those which the discoverer 
may have previously taken, are supposed to be of different 
and more ample dimensions. 

5. The fact of its not being usual for the discoverer to 
take several mines of more than the ordinary dimensions, 
does not take from the authority of this law, which is ge- 
neral, and is not liable to be alfected by the caprice of the 
subject; nor is it a suflicieni ground to deprive persons of 
their legal rights, that other persons have omitted to exer- 
cise those rights, the omission depending on neglect, and 
not upon any defect of right; for had the ordinance been 
cited, with a demand to have it observed, no resistance 
could have been made to the claim. The non-usage of a 
beneficial law or privilege, does not annul it or weaken its 
force, unless, when an opportunity of exercising it has oc- 



■ "Ubi lex non dislinguit, nee uos distingiiere debeinuE." GatierrcK, 
lib, 3. PracL (|UK»t. 16, n. IT. Vela, ihisert. 6, n. 1, et tliaacrt. 29. n. 19. 
Garc. de nobilil. gloM. S, §. ], n. £5. Salg. de retciit. p. 2, cap. 10, n. 39. 
L. 1)00 distiogoemus, ft de recept. arbit L. prcses, ff. de ofBc. prssii!. 

t " Determinntio rtspiciens plura determinabilia debet ea p&riror- 
niiter dvtermiiiarc." Salgad. dc relent, p. 2, cap. 30, 5. I, n. 9, cum [ilii- 
iribnii. L. fi 1ef;«tarias, 5. I, ff, de r. j- L, jam hoe jure, ff. de vulg. el 
pupil, kiibsnt. 
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curred, it have been formally renounced, or unless, when its 
fulfilment has been demanded, the contrary have been en- 
forced. To maintain a right, it is sufficient that there be 
capability or power of exercising it; and such will be found 
to be the doctrine of Garcia, who lays it down nearly in 
these very words, upon the authority of Paulus, Angelus, 
Felinus, Platea, Jason and Innocencius.* 

6. The reason of the practice having been, as it appears, 
not to apply for more than one discoverer's mine, is pro- 
bably to be found in the inability of the discoverer to un- 
dertake the expense of keeping a larger number at work ; 
but it by no means follows, that his title to the privilege 
conferred upon him by the ordinance is weakened, should 
he think proper to demand it. We are not aware whether 
this right has ever been denied, when brought in question, 
but we do happen to know that, in the viceroyalty of (he 
Archbishop Don Juan Antunio de Vizarron, Don Joseph 
de Bustamante having denounced the Vizcayna vein, in 
Real del Monte, as having been insufficiently worked, per- 
mission was granted to him, upon application for that pur- 
pose, and under the advice and opinion of Don Domingo 
Vacarcel, minister of the chancery of Mexico, a person of 
great judgment and learning, and of known experience in 
these matters, to assign the dimensions of 160 varas in 
length and 80 in width, to each of the new mines which he 
should discover in driving the adit of the Vizcayna vein. 

7. The order issued to Bustamante bears date the 1st of 
June, 1739, and is countersigned by Don Joseph de Gor- 
raez; and it states the denouncement, and the second of the 
conditions proposed by Bustamante, which runs thus : " Se- 
" condly, that your excellency would be pleased to declare, 
" and to grant to me the use, property and benefit of all the 
" veins which may be found throughout the whole length of the 
" said adit by me, my heirs, or those who shall, through me, 
" become possessed of, or work the said adit, agreeably to the 



1, <k nobilit. k'o". (J, II. 37. P. Siiarei. -le leg. Iil>. 8, cap. 34, 
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" rules governing this matter, in theSht and SSdordinantres of 

" the new raining code. For which purpose, and in refe- 

" rence to the time when it may please God that I should 

" meet with them, in any part of the said work, I do hereby 

" register the same before your excellency, conformaiily to 

" the aforesaid ordinances, and so that it shall not be neccs- 

*' sary to make a new denouncement, upon each occasion of 

" my finding new veins, but thai this denouncement shall 

" serve for all the veins that may be found there, from lime 

" to time; it being understood that no person shall, for the 

" future, be at liberty to work any vein in the space ex- 

" tending from the commencement, or mouth of the adit, in 

<* a straight line, to beneath the pita of the Vizcayna vein 

" (upon which vein I hereby particularly denounce all the 

" pits which shall not have been kept properly at work, as 

"directed by the ordinance); and not only throughout 

" the whole length of the aforesaid adit, but also for the 

" space of IGO varas in length and 80 in width, in each mine 

" which I shall discover, on either side of the said adit, and 

" in which 1 shall set up a fixod slake; which dimensions 1 

*' set forth merely as a form, and as the proper extent of 

" each mine, but without waiving my right to the whole 

" length of the said adit, from the pits of the Vizcayna vela 

*' aforesaid, agreeably to the ordinances above-mentioned, 

" providing, that the first discoverer (as I shall be in respect 

" to the veins I may meet with) shall enjoy all the mines be 

" may choose to take, and shall stake them out in such man- 

*' ner as he shall think best. As (hen, the adit aforesaid is 

'* to proceed in a straight line, till it reaches a point be- 

*' neath the pits of the Vizcayna vein, it will serve as a fixed 

"stake for all the veins which may be found upon its 

"course; and, as the first discoverer is permitted to place 

" his fixed slake wherever he pleases, and to measure from 

" it a space of 160 varas, it is evident, that for every vein 

« which may be found, 160 varas may be measured off" on 

*' one side of the adit, and the same number on the other, so 

*' that one mine shall be measured off* upon each side," &c. 

8. That part of the order which refers to the second condl' 
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ttan is as follows : " I also declare the aforcaaid Don Joseph 
" Bustamante, to be the discoverer of all the new veiiia 
" which he may find throughout the couthg of the said adit, 
" and that he may therc^fore, agreeably to the Slat and BSd 
" ordinances of thp new code aforesaid, take as many perte- 
*' nencias as he may think proper, observing, in respect 
" thereof, all that is contained in the ordinances which re- 
" late to that subject; for which purpose, deeming them, as 
" I do from henceforth deem them, to be registered and de- 
" nounced, I do adjudge them to him ; and 1 grant hiin au- 
" thority to take such fixed stakes as he shall think proper, 
" from the commencement or mouth of the adit, in a right 
" line, to beneath the pita of the Vizcayna vein (which is 
** the vein he most particularly denounces), and to measure 
" out the aforesaid space of 160 varas in length and 80 in 
" width, for each mine ; understanding that this is to be the 
*' ease with respect to new veins only, which shall not have 
" been previously discovered; but not with respect to the 
" abandoned mines upon the Vizcayna vein, the dimensions 
" of which latterahflll be 120 ttaras in length and GO in widlb 
" only," &c. 

9. From this precedent (which unites all the qualifica' 
tions required by the great Bacon,* being a deliberate deci- 
sion of the viceroy, given under the advice and opinion of 
a minister of as much experience and understanding as any 
who have flourished in New Spain), it is to be inferred, first, 
that the ordinance was understood in its proper and ex- 
tended sense, not only by the person making the application, 
who was a very experienced miner, but also by the judges; 



• Bacon, de Vernliimio, He jastitia uniTersali, aphoriamo 27. " In ex. 
einplis plurimum interest per quas manus transierinl, et transacta litit, ti 
enim apud scrlbas tantum, et ministroa justitice ex tursu curia?, abstiiie 
notitia manifeBta superiorum obtinueriiit, aut eliam apud errorum magis- 
trum, populum, conculcanda sunt, et parvi facienda. Sin apuri seratores 
aut judiceB, aut cnrias principales ita »nl> ocnlis posita fuerint, lit iieccue 
fuerit ilia approbatione judicuni saltern tncita muiiita fiiisse, plus dig- 
Datioflii habcnt." 
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and secondly, that as Don Joseph Bu^tamante claimed aiid 
was allowed, the privilege of assi^nJns^ the dimensions of 160 
and 80 varus, to each of the mines he might lake upoo the 
new veinsjso, were other discoverers to assert their claims, the 
privilege would be extended to them also ; and consequently, 
that all the mines selected by the discoverers within tea days 
from their first making registry of a new vein, ought to be of 
the full dimensions. That this is the meaning of the ordi- 
nances does, in fact, abundantly appear ; for not only is it 
so expressed in the new ordinance, but the old ordinance 
also, under which the discoverer could take but two mines, 
leaving an interval of three mines between,* permitted the 
dimensions then allowed to discoverers' mines, to be assigned 
to each, without making any distinction, in that respect, be- 
tween the first and second. f 

10. We must notice however, that this privilege is granted 
to the discoverer personally, in consideration of his dili- 
gence; which appears from the words of the ordinance: 
" Any person who shall have discovered, or shall discover, 
shall enjoy 160 varus, &c.;" gbewin^ that the graul is 
made to him personally, and as a reward for the merit of the 
discovery. And as the ordinance assigns the term of ten 
days for selecting his mines, the right ceases at the expi- 
ration of that time,| after which, or in default of any other 
of the requisites enumerated in the preceding ordinances, 
any mines which he may acquire, whether by purchase or 
otherwise, must be of the ordinary exleiit, and no more. 

11. All that we have stated applies to New Spain (where 
the ordinances of the new code are the laws by which (he 
working of the mines is regulated) ; but by no means to Peru, 
by one of the particular ordinances of which kingdom it 
is directed; " That the discoverer of a vein may take a mine 
of 80 varas in length and 40 in width, at any part he may 
choose ; and also another mine of 60 varas in length and 



* Ord. SI. law &, tit. 13, book 6, Collection of Castile. 

t Ord. 28, Uw G. 

t L, mortoo bove, §. hoc aennoue, fi*. de V. 8. 
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SO in width, provided there be one mine between them."* 
Notwithstanding this, the discoverers are allowed several 
privileges in that kingdom, such as that of taking these two 
distinct mines, or altering their boundaries in the direction 
towards which the vein inclines, even after a year has ex- 
pired,t with others, as may be seen by reference to the same 
ordinances. 

19. Having ascertained the number of varas which the 
discoverer or other miners are respectively entitled to take, 
we will next observe, that the 23d ordinance declares, that 
^' The discoverer shall enjoy a space of 160 varas in length 
upon the vein, and 80 jn ^width ; and if he shall wish to 
measure out the said space of 160 varas and 80 varasy cross- 
wise upon the vein, he shall be at liberty to do so, in such 
manner as he may find most convenient. — And the others may 
take the ISO varas in length and 60 in width crosswise upon 
the vein, or as it shall seem best ;" which are the same terms 
as are employed by the S2d of the old ordinances,:}: in refe- 
rence to the form in which the number o( varas it assigns for 
the length and breadth of a mine are to be laid down. 

IS. Whence we perceive the error of those who conceive, 
that from the first words, ^^ a space of 160 varas in length 
upon the vein,'' the length of the mine must be measured 
along the course of the vein ; for under all the ordinances 
above referred to, the space of 160 and 80, or of 120 and 60 
varas is allowed to be taken across the vein, or as the miner 
shall find most convenient, or deem best. And the 26th ex- 
presses it still more plainly, '' Each one taking th^ number of 
varas he ought to take, wherever he may think proper or 
deem best ;" which is equivalent to saying that the length 
or breadth may be taken in any direction, right or oblique, 
at pleasure. 



• Ord. 9, fit. 1, concerning diicoverers; Escalona, Gazoph, lib. 2, p. «, 
cap. 1, pag. 106. 

t Ord. 8, Escalona, ubi proxime. 
X Law 6, tit. 13, book 6. ord. 22. 
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14. Don Joseph Saenz, in his " Tratado de medidas de 
minas" establishes the same ductriiie, shewing (hat (his is 
one of the circumstances in which the measurement of mines 
and of land, differ ; the latter being usually measured upon 
the four principal points of the compass, whilst mines may 
be measured upon any of the 32 points, at the pleasure of 
the miner, who is authorised by the ordinances to measure 
out the number of varas, allowed to the mining pertenat- 
cifl, either upon the course of the vein, across the vein, or 
otherwise, as he shall think best; 'and he adds, that the course 
of the vein itself is generally subject to variation. In 
another placef, he gives a mechanical illustration of the 
subject, by supposing a tambour frame to he taken, without 
any cross piece (atravesaiio), and made in the form of a 
parallelogram, twice as long as broad ; which is the form 
both of the discoverer's and of an ordinary mine, the length 
of these being IGO and ISO varas, and the width one half, res- 
pectively. He then fixes a nail in a table, to represent (he 
lixed stake, and by changing or varying the position of the 
frame in every possible way, first to one side and then to 
the other, lirst towards one corner and then towards another, 
and alternately nearer or farther from the nail, but always 
keeping the nail within the frame, he shews the different 
ways in which the boundaries of the mine may be measured ; 
which may, in fact, be in any direction whatsoever, 
always preserving the fixed stake. It cannot therefore be 
doubted, that the miner may take the 160 or 120 varas, ai]d 
the 80 or GO varas, in any direction he pleases, either upon 
the course of the vein, or across it, as he shall find best. 

15. The object of the ordinance in granting this privilege, 
is to benefit the owner of the mine. For as the treasure 
lies sometimes along the course of the vein, which will itself 
vary in direction, and sometimes upon the inclination or 
underlay of the vein, which is either inferred from various 
signs known to professors in the art, or ascertained from 



* Saenz, TrntaJo dc mediilas ik> 
t Id, ib. cap. 6, n. 16 to S8. 
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pits or other works, sunk upon the vein ; it has becD made 
a rule, in order to facilitate the acquisition of the ore, 
which is the only object of engaging in such laborious 
undertakings, that the apace may be taken either across or 
upon the course of the vein, as the miner may Judge most 
expedient. 

16, Upon investigating the nature of veins, a great di- 
versity is found in them ; so much so, that the position or 
course of one affords no rule for determining that of others. 
And although this subject is abstruse and difficult, its 
secrets being concealed in the bowels of the earth, whence 
it is more proper for the natural philosophers, who have 
discussed and explored the mysteries of the subterranean 
world, yet it is verj' appropriate to our subject to consider 
the varieties, the different courses and directions of veins, as 
ascertained by professors and men experienced in the subject ; 
as this very diversity demonstrates the reasonableness of allow- 
ing Ihc measurements of the mines to be taken in whatever 
direction may be conceived most favourable for the purpose. 
Tliis subject has been exhausted by Perez de Vargas, in his 
famous and rare treatise,* in a passage which we have ex- 

* Bernardo Perez i]<; Vargas, dc re metall. lib, 5, cap. 5, concerning the 
diOerences in metallic veins. '■ Metallic veins generally differ in depth, 
widlh or length. Amongst these there is one sort of vein which, coin- 
meiicing at the surface of the earth, descends downwards into the d«[>tli, 
and this is called by the master workmen, a deep vein. 

" There is another sort of vein, called a spreading or wide vein, which 
neither rises from below npwards, nor descends from above downwards^ 
bat which spreads siclewayii, in the depth of the earth, like a long lonfor 
cake, or like a sole, a sea-fish. 

'* Another kind of vein is that which is described as an aggregation of 
several veins, making together one vein ; forming above, a hollow, like a 
dish, and spreading downwards. The space between two veins is called 
an intenmio. A deep rein widens downwards. 

" Deep veins differ in themselves, iionie being a pace, some two cubits, 
some n cabit, someone foot, and some half a foot, in width. 

" Some again, are a palm in width, some three fingers, and some tnoj 
these, however, are narrow. In places where the veins are very wide, a 
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tracted, where fae copies the illustrations which liad 
been given very much at length, many years before, by Agri- 



cubit is conaidrri^d uarrow j llie vcIrb 
partn, tnenty paces wide. 

" The wide veins vary in lieight (i 
height, some two or more, ion 
all wbieh are considered ihick 
or one finger in heigli 



ofOi 



aid to be, i: 



thickness), for some are a pace in 
: a cubit, some a foot, some half a foot, 
reiui; olhers, being a palm, three finger*, 
idc'red shallow. 

"The deep veins also differ in their dip, for some incline from east 
to west, some from west to east, some from south to north, others from 
north to south. The (lueslion whether the vein inclines from west to east, 
or from east to west, from south to north, or from north to south, is ascer. 
tained by observing the tuclinalion of the rocks, between which the vein 
ties, noticing towards which part the rock find vein incline, or ta what 
direction they lean. 

"The wide veins differ also in rejpect of thdr width j the part towards 
which they spread, is easily ascertained from the position of tlie rocks 
including them. There are some deep veins which proceed in ao uniform 
direct line, whilst others are tortuous and curvedj some veins descend 
along the slope of a mountain, without passing out of it : others descend 
from Oif lummitof a hill or mountaiii into the valley, and then again 
ascend up some opposite hill or mountain i others descend from the bills 
into the flats and plains, along which they lake their course; others run 
for a great extent through the plains, mountains or hills -. very often the 
deep veins, running in different directions, intersect and cross each other; 
at other times they unite like branches or converging roads, forming a tmok, 
like that of a tree; at other times, after uniting, they again separate, in 
the depth of the earth, the right hand vein going off to the left, and the 
left hand one to the right. At other times, the vein, meeting with a rock, 
divides, and forms branches, which either subseqnently reunite, or con- 
tinue separate like threads. To ascertain to nhom tliese veins belong, 
when they thus unite and cross each other, the joints of the rock must be 
noticed, observing in what direction they point, and whether they io. 
cline to the east or west, north or south. A deep vein has a beginning 
and an end, a tail and a head; the beginning is where it commences, the 
end where it terminates; the head is the part which meets the surface, 
and the tail is that part in the depth of the earth. A n 
beginning and an end ; but instead of the head and a tail, it has side*. 

" An aggregated vein has a beginning, end, head and tail, like a deep 
vein, A deep vein will frequently intersect or cross a w 
aggregated and united vein. 
" There are other small veins called fibres, which either traverse the 
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cola,* who gives plana of the veins, and of their junctions, 
by way of explaining their varieties of course, 

17. Some are called deep veins, which take an inclined or 
downward direction ; and of these, some proceed in a direct 
line from above downwards, and others in a convex or curved 
direction. Deep veins sometimes cross each other, afterwards 
taking ditferent directions; at others they unite and form 
a trunk, in the manner of a tree ; afterwards separating, the 
right hand vein going olT to the left, and the left hand one to 
the right ; at other times, when the vein comes upon a rock, 
it divides into branches, which either run on as separate 
veins, or re-unite. After the deep veins, there are others 
called wide, spreading or broad veins, which neither ascend 
nor descend, but spread sideways : in New Spain they are 
called mantos. Others are called aggregated veins, and con- 
sist of many veins united in one: others again are fibres, 
which sometimes cross the principal veins, and at others ac- 
company them, and add to their width, and thus frequently 
serve a.i guides to the deep vein. All the space lying between 
two veins, whether deep, ivide, or aggregated veins, or merely 
fibres, is called an intervenio. The course of the vein is ascer- 
tained by examining the leaning of the rock or barren ground, 
between which the vein lies, at its commissure or junction 
with the vein, noticing what direction it takes. And the 
subject is illustrated in a compendious and plain manner, by 



priiidpal veins, or acconipinj them, and adJ to (heir width, anJ Iheae 
fibrea frpquently descend from the Burrace,ard gnide u» to the deep vein. 
These fibres often disturb the position of the joints of the rocks, within 
which the vein lies, making them point to the east, instead of, as before, 
to the west, which onght to be known and borne in mind. These 
veins and fibre* are either compact and solid, or hollowt the compact 
and solid ones do not contain water, but may contain some airj thehollovr 
ones DOW and ihen contain water, and frequently air, and water generally 
flows from them. Of the solid veins and fibres, some are hard, others soft, 
and others moderately soft." 

■ Agricola, He' re metallica, per totum librum secundum, ubi typos, 
atque figuras fodiiiarum, cum veuis profundis, dilatalis, curaulatis, humi- 
libus, interveoiis pomt ob oculis. 
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father Athanasius Kircher, who when treatins; of thk noble 
district of the subterranean world, gives a plan or map illus- 
trating the deep, wide, curved, skalloiv and transverse veins, 
and their inlervenios, or intermediate spaces.* From all the 



• Kirker (Kircher), de mundo subterr. lib. 1(1, cap. 6, " Snntautem 
vcuK mineralium neu metallorum nil aliud quam vasa qticdam, aen 
reccplacula materiiE, quam »d fosHitium formationem, ceo materDi 
uteri ad prolis propagationem concipiuut, trnnsumpta similitudine ab 
animaiitiiim venis. Quern ad mod urn enim hiB singuHs merobria diiperti- 
untur, atqnc per ens, ex jecinore, aangnb in nniTersum hominii corpu* 
diffuiiditur, sic illce digperguiilur turn per totutn terrs globum, turn vel 
maxiine per mon tan oh locos, aquis per cas manantibits, et efflueiitibni; 
pneterea sicut singuloe vcns aliain venularam rteturam uonnesam habent, 
quas capillarei vocatit, ita quoque venie metallica; venalak adjunctai 
liabent, ex commissuris saxoue mnleriie miiieralis exortas, quas fibnu 
vocant ; quamvis contraria ratione fuiidant humoretn, vence corporis bn- 
niBtii langDinem in capUlares exonerant veoulas, contra venaltp metallicie 
conceptutn homorem inTenasniajoresdiffunduut,de qnibus videSenecam, 
lib. 3. Nat. queest. §. 15, ubi kauc venarutn analogiam, non eleganter 
luJnn!), quam erudite describit. Si <]iiiii veDanim, venuhrumque fibris 
rectius consideravent, is intra saxorum commiHurss, non secu» ac absolu- 
tissiniam arboris in variosramos divisamintuebitur iRiagincm. 

" Eet autem multiplex venarum differentia, sire longitudinem, lire 
latitudinem, aut altitudincm Kpectes ; uode triplex cas denoniinaiidi 
flirma resultati ut alite sint profunda, aliie dilalat^, cnmulats aliie. Pro- 
Tundaex summn telluriasuperficie, in imam ejus <wdem desceodit, Dila. 
lata, veluti medinm inter terrte siiperSciem, ejusque profundum, sub 
terra lalena, in tnultnm se spatii dilatat. Quse vero magnani alicujns loci 
parlem occupat, in longuro et latum ducta, cnmulata Tocalar. Qnod 
autem est medium inter duas venas, intervenium uominatur. Rnrtus 
profundarum venarum aliquie passum unum sunt latie; aliee duos cubi- 
tos; quiedam unum; nonnulla; pedem, quas omnes metallnrgl vocant 
latas, qns in nonnullis locis subinde nsque ad duodecim passus exleo- 
duntnr. Qufdam etiam tantummodo late sunt palmnm unum, slix 
tres digitos, duoi alie, quas angustas vocant, 

" DilatatK vero inter se differunt altitudine: earum enim alie pasium 
unum, aut duos, aut plnres sunt altn, alin cubitum, pedem aliip, aliR 
semissem, quas omnes altas vocant: quas vero humitea vocant, atio- sunt 
palmnm, aut tres digitos, vel duos, vel unum, ut in Ggura apparet^ qua; 
iterum varie dtviduntur, ila ut aliai sini reds, allu^ curvK, <piKdam obli. 
quR el torlv, altK traiisvcrsr* «| cjreularcs, qiiarura omnium differeritias 
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ftbove, it is evident, that as the vein is liable to such varia- 
tions in its course, somelimcs descending from the mountains 
to the plains, and then re-ascending ; sometimes taking; a di- 
rect, at othcrtj an oblique, at others a curvilinear, and at others 
a waving, serpentine, or tortuous course; sometimes inclining 
or underlying to one side, and sometimes to the other 
(whence the term underlay or i7iclijiation of the vein), it is 
requisite that the miner should have the opportunity of mea- 
suring out the length and breadth of his mining per teneticia, 
in whatever direction he finds it most expedient to follow, 
according as the vein extends itself downwards, sideways, or 
upon the underlay. 

18. What we have stated on this subject, is to be taken as 
the rule for New Spain, being agreeable to the ordinances 
of Castile. But in Peru, the discoverer must take the 80 
varus lengthwise upon the course of the vein, and he must 
take the 40 in width, 20 on one side of the vein, and 20 on 
the other ; and so the ordinary miner must take 60 varus 
lengthwise upon the course of the vein, and 15 in breadth on 
each side, so that the vein shall bo in the midst; but not 
including in this space the width of the body of the vein 
itself.* The reason of this rule is, that it is provided by their 
ordinances,t that one or two pits shall be sunk upon the vein 



liic typo, at longii 
caput, et caudam 
ulteriah cxpositioDC 
" Sumuntar prstt 
ut aliquK ex orients 






n munili situ, ita 

a ex borea in RUKtrum cx- 
n punctorum plagai scr. 






riptioni parcamua, exhibemtii. Q 
>nt nietallur^, uti pansim 
imtiget. 

enarum difTerenlin, < 
cidpntem, qQEBdam c 
ent?m; iionntilliB ex austro in boream, et cont 
tendaotur; bIiee denique intcrmedias cardinallu 
i^ent, quie inilium euum a saxorum commissuris sortiuntur, quiR si v, g, 
occaanm versus vergant in prafundum, vena dicltur extendi ex oriente in 
ocddentem, et aic de cieteria; qux valde tamen inter se discrepant, dum 
aliie ex lumnio mantis vertice, per devexnin desceiidiint in rallem, alix 
contra adscetidnnt. Qux omnia vide apud Agrlcolam Tusius tractatum." 
• Escalon. Gazoph. lib, S, p. 8, cap. 1, pag. Ill, tit. 4, concerning the 
spaces allotted for mines, ord. 1. 

t Apudeund. tit. 1, ordin. 11 el 19, pa.g. 100 & 110. 
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to exploreand investigate it, and that the discoverer, and 
those who may come after him, shall select their perte- 
nencias. 

19. Having ascertained the uumber of varas which may he 
taken by the discoverer, or an ordinary miner, the ordinance 
proceeds to declare, that in so doing, two conditions must be 
attended to ; first, that the parties do not abandon their fixed 
stake ; and second, that they work no prejudice to third 
persons. The first condition is thrice repeated by our ordi- 
nance. And the old ordinances enforce the same rule, as 
does the 94th of the new code; the latter in these words : — 
"^ There must always be a fixed stake, which must be ad- 
hered to, and must not be abandoned in staking out or altering 
the boundaries." So the 2Gth : " The said fixed stake 
shall be within the said oblong, and shall not )>c left outside 
it, each one taking the number of varas he ought to take, 
wherever he may think proper, or deem best." The2Tth, 
treatingofalterationsin the boundaries, says, "without pre- 
judice to the boundary stakes, he may have set out, and 
so that the fixed stake be not left outside." The 39th says 
twice, " keeping his fixed stake within his perlenencia." 
And in reference to a party applying for a waste space of 
ground, " That he shall not leave his fixed stake outside." 
The 29d directs the discoverer, before all things, " To set 
up a fixed stake in each of the pertenencias he shall dis- 
tinguish and take ; which he shall not be at liberty to leave, 
nor shall leave, in staking out or altering his boun- 
daries, however he may stake out or alter the same," 
And as to other miners, it directs that, " Having made re- 
gistry, and set up a fixed stake, &c." So that, as the nail 
remains within theframe, in the illusl ration suggested above, 
the fixed stake must always remain within the limits of 
the mine, whether in tracing out the boundaries originally, 
in altering the boundaries, or under any other circumstances 
whatsoever. 

30. It is a sufficient reason for the observance and fulfil- 
ment of this rule, that it is one repeatedly enforced by the 
law, and as to which the will of the legislator is repeatedly 
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declared:* but besides being a rule of law, there is ano- 
ther reason which renders its observance indispensable; 
namely, that were there no such thing as a fixed stake, and 
were it permitted, from time to time, to take a new centre to 
measure from, abandoning the pit originally opened at the 
time of making registry, it would be impossible to place mi- 
ning property under any tolerable system of regulation ; and 
that, if so important and essential a rule were liable to be 
varied at the will or pleasure of the owners, in working, 
measuring out or altering the boundaries of their mines, 
the whole scheme of the ordinances would be frustrated. 

21. That this is so, is evident, for if it were allowable to 
alter the situation of the mouth or pit, an opportunity would 
be afforded of fraudulently obtaining access to another per- 
son's ground, for the purpose of getting at the ore, contrary 
to the ordinance. + And an unlimited right would be con- 
ferred, of taking fresh points, from which to measure out 
or originate alterations in the boundaries, to the destruc- 
tion of all order, which requires that the limits of each 1 
separate estate or per fenenda should be defined, to prevent 
litigation or dissension. { But (he principal point is this, 
that this class of property being highly valuable, from its ' 
rich and profitabte nature, has been vested in the crown, in 
order to give an interest in it to all the subjects of the 
crown generally,^ whence it becomes necessary that the 
boundaries of the mines should be ascertained, agreeably tOk 
the practice of all nations who work them,[| so that each 



• D. Biirb. Axiomat 105. a n. 1. "Gerainatio actiis.aeu Terborum, ma- 
jorem deliberationem, ct enixam voluntatem roanifeate iiiducit." L, 
BalUta, S. ad Trebellianum. Valenzuela, consil. 102. n. 102. Ererardo, in 
topicJB toco, ISI, n. 1. " Verborum geminutio, seu actat reiteratio, deuo- 
tat flrmitateni propositi, fotuntntUB, et cansensuB." 

t Chap, li,ord. 30. 

} Agricol. He re metallica, lib. 4, pag. 60. " Area cujuique fodlnffi 
ideo terminia deicribitur, ne lis oriatur inter viciDarum fodinarutn do. 



§ Vide cbap. 3, sap. a. 10, 11 and IS. 

II Agricol. de re metall. lib. 4, per totntn, ubi dimensioiieB i 
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proprietor being confined within his own limita and bouttd*, 
alt hig fellow-subjecis may be admitted to their share of the 
benefit. As then, there must be a fixed centre to measure 
from, no point can be more appropriate for the purpose, than 
the principal pit of the mine, where the discovery of the 
ore is supposed to have been made, and which is taken to 
bare been sunk to the required depth of three estados, and 
which is also usuallyniadc the entrance, by means whereoflhe 
vein is worked ; for it aSbrds an unchangin^^ and perpetually 
enduring landmark; and being the foundation or base of 
the mine, and the way by which the entrance and exit to and 
from the works are obtained, it ponseases many characters 
which tend to preserve its identity. 

22. With regard to grants of land, the marks to which 
recourse is had to identify the subject of the grant, are dif- 
ferent, and all questions as to the boundaries and produce, 
having relation to the surface only, it is sufficient to ascer- 
tain the identify ofthe boundaries!, by marks of the description 
usually employed. We could wish indeed, that some better 
rule were devised with regard to the boundarief< of tbesie 
grants, such as the adoption of some kind of landmark, 
which should be invariable, whereby much litigation and 
expense, in inspections of the ground, which frequently, 
instead of clearing up matters, throw them into i^reater con- 
fusion, would be avoided. But the produce of a mine is 
derived from the vein, which is explored by means of the 
principal pit, the works for that purpose taking their rise 
from that pit; and as an infinity of instances may arise, of 
communications happening to be made between dilTerenl 
mines, in which cases it becomes necessary to survey and mea- 
sure them internally, in order that each party may retire 
w-ithin his own perlenencias^ it seems, that the only point 



nun deicribit: Et in priocipio inquit. pag. 65. " H«c aiitem d 
tnetallicii uiltata ex Orcecorain consuetudine videri potest deSuxiaae ad 
Oermanoi." Ordinancei of Peru, ordin. 18, tit, I, concerning discoverers, 
and lit. 3 and ^, concerning boundarie* and the spacei allotted for mines, 
Goealona, ubi lup. 
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suited for a centre of measurement, is the principal pit, 
which ought therefore to be fixed aii<l invariable. 

23, The second condition, that the boundaries to be set 
out by the discoverer or other person, " be," (as our ordi- 
nance expresses it) " without prejudice to any other person 
or persons who shall have dug and registered their mines 
before him on either aide," is consonant to justice i the prior 
occupancy of these parlies fairly entitling them to a prefer- 
ence. These words however, shew (as observed by Don Joseph 
Saenz)* that the newly-diBcovered vein may be so near some 
other vein, previously discovered, that their mines may inter- 
fere ; and hence arises the question whether every person who 
discovers a new vein, not at the distance of one, two or three 
leagues from other veins, but in the same mineral tract, 
shall enjoy the rights of a discoverer, or whether, to entitle 
him to those rights, the discovery must be made beyond (hat 
distance, and in a distinct spot or mineral tract. 

24. The ordinance now under consideration, and the old 
ordinance,+ which it follows as to this point, place it be- 
yond a doubt, that a person who discovers a new vein, 
although in the immediate vicinity of another vein, shall 
enjoy all the privileges of the ordinances. The latter of 
these laws certainly still holds, as to this point, unaltered, 
there never having been, to our knowledge, any determina- 
tion of the tribunals of New Spain, or any ordinance of any 
of the viceroys to the contrary; nor are we aware that the case 
has happened, of the rights given by this ordinance having 
been claimed before the justices, and denied, and of the denial 
being confirmed by the royal audiency sitting in judgment; 
or in fact, that there has ever been any litigation upon the 
point. And therefore, however deeply the miners may have 
been impressed with the erroneous opinion, that two or 
more persona cannot enjoy the rights of diacoverera in re- 
spect of veins lying near together ; the adoption of this 
erroneous opinion can work no prejudice to those who, in- 



• Don Joseph Baenz, Trat. de medliias <lt ii 
t Law 5, tit, 13, booV fi, ord. 82. 



fap. 3. n. a. 
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sisting on their rights, demand to have the more extended 
space allotted to them, and claim the preference to which 
discoverers are entitled. 

25. And notwithstanding Don Joseph Saenz' considers 
that the rule should he qualified, in case any especial deter- 
mination to the contrary should be found to have been made, 
yet he states, at the same time, that he is not aware of any 
such, although, with his experience and application, he cer- 
tainly could not have failed to discover it, had any existed. 
For ourselves, we have never, during twenty years' expe- 
rience in the management of very important mining aflfairs, 
heard of or seen any law, order, decree or ordinance in op- 
position to that to which we allude, nor have we ever been 
advised of or met with any precedent to the contrary ; 
whence it follows that it must still be in force. And it 
would certainly be a great incitement to the discovery of 
new veins, to put this rule in practice, whenever the case 
might occur, to which there could he no objection, as the 
giving a greater number of vara* is a trifling object, when 
compared with the benefits resulting from the discovery. 

26. We have seen but one of the ordinances of Peru+ 
referring to this point, and that we have set forth when 
illustrating some of the preceding ordinances.^ ll pro- 
vides, "that whoever shall discover a vein more than one 
league from any place where there is a mining settlement," 
shall, as to such vein, " enjoy the rights of a discoverer;" 
whence it would follow, that within a less distance than one 
league, he shall not enjoy such rights. But as this is a muni- 
cipal ordinance, framed for Peru alone, it does not affect 
those of Castile, which arc to be observed in New Spain j 
besides, this ordinance of Peru proceeds to declare, that 
every person who shall discover new veins, shall have a 
mine of 60 varas upon each of theai, until he has six mines, 
although not a discoverer of a new mineral tract ; which 



* Saenz, loc, ubi prokim. 

t Eacalona, uiji sup. tit. 1, concerniag discoverers^ ordin. li. 

\ Vid. mip. cap, B, n. 7, in marg. 
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liberty of holding nix mines is a privilege, as compared with 
the rights of an ordinary miner; for by a preceding ordi- 
nance no person can hold more than three silver mines, 
although on different veins, and whether purchased or ob- 
tained by registry ; and if any person should take a greater 
number, any other person is at liberty to apply for the 
excess.* 

27. We stated, at the outset, that this ordinance has al- 
tered the 92d of the old ordinances, by allowing the miners 
a greater number of I'aros; but it is to be observed, that 
the latter directs that a mine shall be set out for the 
crown, next lo the discoverer's mine, and of the same dimen- 
sions ;+ and as our ordinance does not notice this, and or- 
dains nothing to the contrary, it seems that the old ordinance 
is not altered in this respect. This ruleof allotting .inline to 
the crown, prevails in Peru ;| and Agricola states, that in 
Germany, it was the practice to set out six double mines, 
after the discoverer had taken his; one for the king or 
prince, another for the queen, another for the master of the 
horse, another for the gentleman or cupbearer, another for 
the chamberlain, and another for the warden of the mines. ^ 

2S. Don Joseph 8aenz says, that our ordinance has al- 
tered the old ordinance as to this point ; and that bad il not 
intended to do so, it would not have passed over a matter 
of so much importance, and so directly affecting the interests 
of the crown, as we have noticed in another place. || With- 
out admitting however, that any such alteration is distinctly 
to be collected, we agree that the custom of New Spain has 



* Ord. 13, loc. ubi sup. apud Eacalonam. 

t Ord. 32, law 5. tit. 13, book 6, Collection of Castile. 

i Ordin. IS, tit. 1, couceruiiig discoverers j Esudona, Gazopli. lib. 3, 
part. 2, cap. 1, pag. lOS. 

5 Agricol. de re nietall. lib. 4, pag, 57. " Deinde magister metal licorum 
dabat veiite Invenlori demeniam. Postea unutn demenium regi. vel 
principi, atterum ejus uxor!, tertiuiDniagistroei|UiIum,(iiiiirtumpinccriiffi, 
qutntum cubiciilario, Bcxtum silii ipsi." 

II Vide sup. cap. 2, CI. 18. 
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proceeded upon this hypothesis, for it is not the practice, iii 
that country, to set out a mine for the crown. And such 
mines, even if set out, could not conveniently be worked on 
account of the crown, nor could they be leased or sold to 
advantage : for if the fii-st course were pursued, the revenue 
would be exposed to risk ; and if the second were attempted, 
i( would be in vain, for all the other miues being made com- 
mon, and liable to be registered at pleasure, no one would 
be found willing to purchase or take on lease, this particular 
mine ; and in the mean time, the space occupied by this 
mine would remain unproductive, instead of benefiting the 
revenue by returning the fifths and other duties, as it might, 
ifworkedbyan individual. Neither is it the practice in 
Peru, according to Eacalona,* who refers to several royal 
orders, to work these mines on account of the crown ; but 
they are directed to be sold or leased, which it must how- 
ever be difficult to accomplish ; and consequently, whilst the 
difficulty of finding a person willing to purchase or lake (he 
mine on lease, continues, it must remain unproductive. 

29. The orders cited by Escalona, form the basis of a law of 
the Collection of the Indies, directing ihe viceroys and presi- 
dents to inform themselves of the quality ofthe mines of gold, 
silver or quicksilver, belonging to the crown, and to cause 
them to be worked, leased or sold,t which law extends to both 
the continents of America generally. Agreeably to this 
law, it cannot be doubted but that the king, as lord of the 
mines, and in exercise of the high and supreme right he 
enjoys over (hem, might lake all or any proportion of the 
mines at pleasure; for, as we have stated in Chapter II., he 
has only admitted his subjects to a partial interest in them. 
But as the fifth, tenth or twentieth part of the produce has 
been fixed as a satisfaction for his interest in the mines of New 
Spain, and as it has never been considered expedient to work 
any ofthe mines oa account ofthe crown (the only instance 
we know, being that ofthe copper mines of Santa Clara, in 



* EscaloQii, IofU abi proxime, 

t Law2,IJl. U.tmok S.artheCollection of thi^Indie 
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the jurisdiction of Pascuaro, in Mechoachan, which are 
leased out),* it follows, from the evidence afforded by these 
customs and practices in New Spain, that the intention of 
the sovereign is, that the mines of gold, silver and other 
minerals, should be worked by his subjects, and not on 
account of the revenue, not wishing to expose his finances 
to the hazards and. risks of mining. And no mines of gold 
or silver have ever been taken in that kingdom, for the pur- 
pose of being leased or sold, on account of the crown, not 
only on account of their great abundance, but also because 
the viceroys, sensible of the nature of this kind of property, 
which will sometimes rapidly advance to a state of pros- 
perity, and at others as rapidly fall off and become barren 
(all which renders it difficult to sell or lease it), have not 
thought proper to do so. 

* Vide sup. chap. 3, n. 39. 
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CHAPTER X. 

OF THE NECESSITY OF SETTING OUT BOUNDARY STAKES, 
AND OF THE TERM ALLOWED BY LAW FOR THAT PUR- 
POSE, AS WELL WHEN THE OWNER OF THE MINE, WHO 
IS REQUIRED TO SET THEM OUT, IS ABSENT, AS WHEN 
HE IS PRESENT. 

ORDINANCE XXIV. 

Also, we ordain and command, whether with regard to 
mines heretofore discovered, or to such as may hereafter be 
discovered, that if any person shall require to have boun- 
dary stakes set out by the first discoverer, or by any other 
persons who may have to set out boundary stakes, after 
having registered their mines; such first discoverer, or such 
other persons as aforesaid, shall be obliged to set out such 
boundary stakes, within ten days from the day when they 
shall be required to do so, if they be at the mines. And if 
they shall not set them out, then, after the time aforesaid, 
the mining justice, who shall, under these our ordinances, 
have cognizance of such matters, shall set out such boundary 
stakes, taking with him persons who understand staking 
out mines, and who shall be sworn ; and if the person of 
whom the request is made, be not at the mines, but be in 
the vicinity, within ten leagues of such mines, he shall be 
obliged to set out the boundary stakes within fifteen days; 
and if he do not set them out by the expiration of such fif- 
teen days, the said justice shall set them out as aforesaid. 
And if the party be not in the vicinity of the said mines, nor 
within ten leagues thereof, notice shall be given to his 
steward, or to the person who shall have charge of the 
working of the mine, or be left at his house, if he have any, 
and public proclamation shall be made upon the first holi- 
day which shall occur. And the term of fifteen days shall 
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commence to run from the day of the notice being given to 
such steward or other person, or being left at his house; 
and such proclamation shall be posted upon the door of the 
church of the said mines; and if there be no church at the 
mines, then upon that of the nearest town. And when the 
said term of fifteen days is expired, the said justice shall set 
out such boundary stakes as aforesaid, observing, in setting 
out the same, that there must always be a fixed stake, which 
must be adhered to, and must not be abandoned in staking 
out or altering the boundaries. 

CONTENTS OF THE COHMENTARV ON THIS OHDINANCE, 

1. What is meant by setting out boundary stakes, and applying to have 
them set out. 

8, or the term fixed by law for setting them out. 

3. The time in peremptory, and the judge has no discretion. 

4. A provision of Ihe ordinance, in case of the ovrner being absent, 

5. The propriety of allowing the steward, in such case, to set them oat, 

6 and 7. Whether the term shall run against the proprietor when he i* 

unavoidably delayed. Grounds for replying in the negative. 
S. The contrary opinion propo.sed and estubliahcd. 

9. Refutation of the arguments on the other side. 

10,11 and 12. What is to be done, in case the owner of the mine shouJd be 
absent at more than ten leagues distance. 



COMMENTARY. 
1. Having ascertained thenumbcr of i;ara^ the discoverer 
is allowed in his mines, and the common or ordinary miners 
in theirs, this ordinance which follows, proceeds to state the 
term within which boundary stakes must be set out, if re- 
quired by a neighbour. It must be observed, in the first 
place, that an application to set out boundary stakes is said 
to be made, when a miner of longer standing is required to 
mark out the number of varas he chooses to extend his mine, 
in this or that direction, on the side on which (he mine of 
the person who makes the requisition is situate; and when 
his mine is so measured oul, the rest remains for those who 
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have not yet measured out their boundaries. The reason 
why it is necessary to apply to have the boundary stakes set 
out, is, that the miner of longest standing has a right to 
measure out his boundaries first; and that after measuring 
them out, he is at liberty to alter them on that side on 
which he has not set out boundary stakes, as will be seen by 
subsequent ordinances.* The party who sets out boundary 
stakes, is he who first makes measurement; and the party 
who applies to have them set out, is he who demands to 
have the boundaries of the oldest mine measured, that he 
may afterwards measure out those of his own. 

S. This being the case, if the person or persons who are 
required to set out boundary stakes, are present at the 
mines, they must, according to the 24th ordinance, and the 
SSd, of which we have already treated,f set them out 
^^ within ten days;" if they be absent from the place, but be 
in the vicinity, and within ten leagues, then within fifteen 
days; and if they be not in the vicinity, nor within the 
distance of ten leagues, but at a greater distance, a procla- 
mation is to be made on the first holiday, and is to be posted 
up at the church of the place, and if there be none, then at 
the nearest church ; notice is to be given to the steward, or 
person who may have*charge of the mine, or a summons or 
notice is to be posted up at his house, from which time fif- 
teen days more are reckoned, within which he must set out 
the boundary stakes. And if it be not done by the expira- 
tion of that period, in each case respectively, the justice 
must do it, with the assistance of surveyors, who shall make 
the measurement upon oath. And the 23d of the old ordi- 
nances, granting a shorter time, is so far repealed. 

3. These periods, being definitively fixed by law, cannot 
be enlarged, and are not subject to the discretion of the 
judge; just as the term of four months, after which the ordi- 
nance makes a mine liable to be denounced when insufli- 
ciently worked, cannot, according to the laws of the Indies, 



♦ Cfiaps. II, 12, 13. 

t Chap. 8, ordinance 22. 
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t)e enlarged by the viceroys or other judges:* in ana-- 
logy to the well-established rule applied in regard to ap* 
peals, and other judicial proceedings, which cannot be re- 
sorted to after the lapse of the period allowed for the pur- 
pose. t Besides, it is reasonable, that if the neighbouring 
mine owners wish (o have the boundaries of their minea 
niea.sured out and ascertained, some fixed time should be 
assigned fur measuring out or altering the boundaries of the 
older mine, and that the owners of the more recent mines 
should not be liable to be kept in suspense, and uncertain in 
what direction to measure their boundaries, until their 
neighbour should think proper to measure out or alter his 
limits, by deciding to take this or that particular direc- 
tion. 

4. And since it ought not to be in the power of one pro- 
prietor to prevent the owners of other mines adjoining, from 
ascertaining and measuring out their boundaries, or to frus- 
trate and delay them in that object, the ordinance ha9 made 
abundant provision, that in case of his absence, whether it 
be voluntary or of necessity, and whether upon just cause 
or otherwise, he shall, if within ten leagues, he summoned; 
and if he be at a greater distance, that the business shall 
be transacted with the steward or person in charge of 
the mine, or that a paper shall be left at the house of the 
owner, if he have one, a proclamation being made, which is 
equivalent to a public citation or summons.^ 

5. The ordinances permit thesteward to discoverniines for 
his employer, and to set out boundary stakes, or apply to have 
boundary stakes set out in the mines he may discover, during 
bis absence:^ but it is still more reasonable that a person 



* Law G, lit. 19, book 4, Collection of the Indies. 

t Law 1, til. 18, book j.. Law 1, tit. 19, book 4, Collection of Cattiit!. 

t Law 10, til. 7, book 3, Law 3, til. 10, book 4, Collection of Cunlile. 
Infr. chap. IS, ord. 39, " It shall be good, and shall be deemed a lufii- 
dent citation." 

§ Vide ordin, 34, infra chap. li. 
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in this station, who is supposed to be skilful and experienced 
in these matters, and appointed to his office for this among^st 
other purposes, should, in obedience to the directions of the 
judge, which he is bound to obey, set out such boundary 
stakes, in such directions, and to such extent, as he may deem 
most expedient. The practical importance of this ordi- 
nance has been very evident in various cases which we have 
witnessed; as for instance, where it has become known that 
a bonanza has been met with, and the direction taken by the 
rich vein has been ascertained, in which case, all are anxious 
to measure out their boundaries upon that ground, imme- 
diately, whilst the party who happens to be of the longest 
standing, or whose object is to alter his boundaries, is desir- 
ous to keep them all in suspense, contrary to the intention of 
the ordinances; whence it appears how important it is that 
the periods fixed by the 24th ordinance should be considered 
as peremptory. 

6. Supposing the mine owner, whether in the vicinity, or 
at more than ten leagues distance, to be reasonably pre- 
vented from coming to the mines, it may be avked, whether 
the term of fifteen days shall run against hiin ? In favour 
of the negative, we might refer to all those principles of 
law which establish that time shall not run against a person 
disabled by an impediment, which be cannot remove; ihat 
the whole time during which the impediment subsists shall 
be allowed; and that whether the impediment be judicial 
or extra-judicial, whether it depend on matter of fact or 
matter of law, the whole time during which it continues 
shall be left out of the account. Hence a person under im- 
pediment is not regarded as contumacious or disobedient ; 
and for the like reason, whilst the question of nullity is un- 
der consideration, or whilst an application to the prince is 
pending, the term allowed for appealing does not run ; so 
whilst the suspension of a bull is under cognizance, the time 
allowed for proclaiming the resignation of the benefice does 
nut run ; and with regard to peremptory edicts, when it ap- 
pears that there is an impediment to their being carried into 
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execution, the period fixed for tbat purpose is extended, 
as is shewn at length by Salgado in several places, upon the 
authority of a great number of texts and many doctors.* 

7. Add to which, that the owner, being the person who is 
best acquainted with the mines, may be apprehensive that 
his administrator may perhaps prejudice his interests by 
taking the boundaries in one direction, rather than in ano- 
ther, which might be more desirable; whilst there cannot 
be any great inconvenience in a little delay, particularly if 
no communication have occurred between the works of the 
different mines; as any person working upon a vein, or im- 
mediately following up ore, is at liberty to carry on his 
works into the pertenencia of another miner. f If then, the 
mines be supposed to have actually communicated, it must 
be presumed that the course of the vein has been ascertained, 
and the administrator must consequently know what will be 
most for his employer's interest ; but if the mines have not 
communicated, the delay can occasion no mischief, and 
therefore, upon a statement of the impediment being made 
on the part of the absent person, the term ought to be en" 
larged. 

8. Notwithstanding these arguments, however, the con- 
trary rule is that which ought to be observed, as being 
expressly decided by the ordinance, and therefore the justices, 
after the fifteen days are expired, must proceed to set out 
the measurements, whatever pretence may be alleged against 
it. First, because the ordinance does not require the per- 
sonal concurrence of the owner, neither is his actual pre- 
sence during the measurement of any importance, since he 
may appear by his steward or administrator ; and therefore, 
although the owner be at a very great distance, it is suffi- 
cient to summon the steward, " under whose charge the 
working of the mine is," as the ordinance expresses it, and 



• Salgad. de reg. protect. I. p. cap. 7. a r. 65, et p. 2, cap. 13, a m 
i } et plcnigsimc de retent. bullar. p. 1, cap. 16, per lot. and 8 p. cap. 
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who will know in what direction it is roost expedient i 
measure the boundaries. Second, because it must be conai- 
dered the owner's own fault that be did not measure out his 
mine at the time of registering it, and taking possession. 
Third, because knowing that he might at any moment be 
called upon to set out the boundary titakes, by the neighbour 
on whose side he had not done so, he ought to have left pro- 
per instructions with his steward. And, mainly, because it is 
Dot right that the limits of contiguous mines should remain 
undefined, to the prejudice of the public and of (he mitie 
owners, merely on account of the absence of the proprietor 
of longest standing, whether such absence be voluntary or 
necessary. And were the judges to depart from the terms 
of the ordinance, the consequences of adopting such a 
course would be many and serious: for the uncertainty as to 
what ground might be left unoccupied, would interfere with 
the registering of pits upon the vein. The boundaries of 
the older mines remaining undefined, it would be impossible 
to ascertain those of the adjacent mines, and the litigation 
and dissension ensuing from the confusion thus introduced, 
as to the boundaries, would be highly prejudicial to the 
mine works and mine proprietors. 

9. Nor do the arguments first advanced weaken this con- 
clusion ; for the rule that time shall not run against a person 
under an impediment, cannot apply, when the act to be 
done does not require personal attendance, and when the ad- 
ministrator, who must be presumed to know the course of the 
works, and the direction in which it is most expedient that 
the measurement should be made, may just as well perform 
it; particularly as the omission would be an infringement of 
the law, and would be prejudicial to the interests of the 
public and of the adjoining mine owners. The reason why, 
pending an application to the prince, or whilst the question 
of nullity is under consideration, the time allowed for other 
proceedings does not run, is plain, for the latter are put a 
stop to by the former; and so, when the act requires per- 
sotial attendance, or when it is for the benefit of the public 
that a longer time should be allowed ; but the effect in the 
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case proposed is just the reverse, for although every one is 
at liberty, in following up the vein, to work into the perte- 
neiicia of another proprietor, until an intercommunication 
occurs, yet by having bis mine measured out, he will avoid 
the risk of a heavy lawsuit, and he will, at the same time, 
afford the opportunity to others of measuring out their boun- 
daries also; by which means the diRerent parcels of ground 
being ascertained, the mining district will become properly 
settled, agreeably to the laws and ordinances. And a public 
object of this kind ought not to be interfered with, by the 
absence of a single person, when his place may and ought to 
be supplied by that of the person in whom he reposes so 
much confidence as to entrust him with the charge of the 
works : besides which, several opportunities of fraud may be 
prevented by adhering to this rule ; for the object of delay- 
ing the measurement of the boundaries, is to be in a condi- 
tion to keep the adjoining proprietors in suspense, and to 
gratify the covetous desire of occupying the whole vein, if 
possible, instead of being confined within certain limits, as 
required by the ordinances. 

10. It is also a question, whether in the third case pro- 
vided for by the ordinance, that of the owner of the mine 
being absent at more than ten leagues distance, supposing 
the proclamation to have been posted up, and published, 
and notice to have been given to the steward, or other per- 
son in charge of the mine, — such person may set out the 
boundary stakes ; or whether the justice must set them out 
himself, without the intervention of the steward ? 

11. The answer is, that the steward must advise his em- 
ployer, that he may furnish him with a proper authority for 
that purpose, or come and set out the boundary stakes, in 
person. But should neither of these steps be taken, a dis- 
tinction must be noticed ; for the owner either has omitted 
to stake out his mine before his departure, and it yet remains 
to he done, which is the case supposed by the ordinance, 
" who may have to set out," or he has left the boundary 
stakes set out. If the latter be the case, the servant cannot 
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alter them, or set out others; it being so provided by the 
34th ordinance.* 

12. If the former be the case, that is to say, if the employer 
have not left the boundary stakes set out, he must send an 
authority for that purpose, within the fifteen days, which is 
the object of his being summoned ; and if, by reason of the 
distance, or from its not being possible to give him notice 
during that term, it is not practicable for him to send an au- 
thority, or to come himself, we are of opinion that the justice 
ought to set out the boundaries, having regard to the ordi- 
nances, and to the preference to which the earliest or senior 
proprietor is entitled ; and if the absent person be the 
senior, his steward or servant ought to set out the boundaries, 
in the direction most suited to the rights and interests of his 
employer, in the same manner as he would be authorised to 
do, in taking a mine for his employer, under the ordinance 
last cited, to which, and to the illustration of this point, 
given in the commentary upon it, we refer,f that being the 
place to which it properly belongs. 



* Infra, chap. 15, ordin. 84, ** And the steward or servant shall not be 
at liberty to alter the boundary stakes which his said employer shall 
hare set out, or left fixed, without an authority from his employer.** 

t Infra, chap. 16, n. 16 and 17. 
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CHAPTER XI. 

THE MINERS OUGHT TO STAKE OUT AND MEASURE THE 
BOUNDARIES OF THEIR MINES, ACCORDING TO THE 
ORDER AND STANDING OF THEIR RESPECTIVE ENTRIES 
IN THE REGISTER. — THE QUESTION CONSIDERED AND 
SOLVED, WHETHER, IF A MINE BE INSUFFICIENTLY 
WORKED, OR BECOME FORFEITED IN ANY OTHER MAN- 
NER, AND BE AFTERWARDS DENOUNCED AND ADJUDGED 
TO SOME OTHER PERSON, REGARD SHOULD BE HAD, IN 
MEASURING OUT THE BOUNDARIES, TO THE ORIGINAL 
REGISTRY, OR TO THAT MADE, SUBSEQUENTLY, UPON 
THE DENOUNCEMENT. 

ORDINANCE XXV. 

Also, we ordain and command, that if two or more 
persons simultaneously make application to have the boun. 
dary stakes set out by such first discoverer, or any other 
person whose mine shall yet remain to be staked out, such 
first-mentioned persons holding mines on any side of the 
mine, in respect of which such application to set out boun- 
dary stakes shall be made, it shall be ascertained from the 
registries, which of them is entitled to have the stakes set 
out first, and which second ; and thus they shall go on setting 
out the boundary stakes in successive order, observing, in 
regard to the dimensions and all other matters, the rules 
contained in these our ordinances. 

CONTENTS OF THE COMMENTARY ON THIS ORDINANCE. 

1. In measuring out the boundaries, a preference is given, according to 
priority of registry. 

2 and 3. The mine cannot be measured out whilst any question as to the 
nullity of the registry, or the forfeiture of the mine under any 
penalty, is depending. 

4* Any such question ought to be decided in a summary way. 

5. When the registries are of the same date, the preference is to be de- 
cided by lot. 

X 
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6. When a party who has re^stered, and another who has denounced, 
apply at the same time, priority in date gives the preference. 

7 and 8. If a mine, after being registered, is adjudged to some other per. 
son for being insufficiently worked, regard is to be had to the last 
entry in the register, and not to the original one, which has 
become extinct. 

9. An ordinance of Peru, confirming this opinion. 

10. A party denouncing a mine must make registry anew ; it being the 

only title he has to shew. 

11. And so, although the party denouncing the miue be the same that 

has abandoned it. 

12. A party denouncing a mine does not succeed to the rights of him who 

has abandoned it, but takes it as a new mine. 

13. A mine, when abandoned, loses even the name of a mine, in analogy 

to what takes place when a son comes under his own authority, 
with regard to the peculium quasi casirense^ or property he is 
allowed to have at his own disposal before that period. 
14 to 19. It is established, by analogy to the various cases of legacies, 
emphyteusiSf feuds, immunities, and grants from the crown, that 
when a grant, after having failed, is made anew, it has all the qua- 
lities of a new grant. 

20. The point established beyond a doubt, by a determination of the 

royal audiency of Guadalaxara. 

21. It is inferred from this opinion, that in a question between'registry and 

denouncement, regard is had to priority in point of date only, 
without reference to the original registry of the mine. 

22. When an older mine is abandoned, the proprietor of a more recent 

mine is at liberty, in altenng his boundaries, to carry them for- 
ward upon the ground of the former. 

23. Even though the abandoned mine be the discoverer*8 mine. And the 

party denouncing such a mine, cannot claim the larger number of 
varas which the discoverer had. 

24. When a mine is lawfully transferred from one to another, whether 

by an onerous or lucrative title, regard is always had to the title 
conferred by the original registry. 



COMMENTARY. 



1. It being settled that one miner may make application 
to have the boundary stakes set out by another, the question 
arises, who has the first right of measuring out his mine? 
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The 25th ordinance of the new code, following the 24th of 
the old ordinances,* directs, that it shall be ascertained by 
reference to the registries, which is entitled to set out his 
boundaries first, and which second, and so on successively; 
so that the preference is regulated according to their several 
priorities in occupying the vein and in making registry; and 
he who is first in point of time, even if only by an hour, or 
a moment, gains a preference in ascertaining his bounda- 
ries.t And although the ordinance, upon this point, seems 
plain and clear, some considerable difficulties nevertheless 
suggest themselves. 

2. The first is, whether, supposing a question to arise on 
the validity or nullity of the registry or denunciation 
(usually called denouncement, as we have noticed else- 
where) ;f the ascertaining of the boundaries should be de- 
ferred whilst the point is in dispute ? The answer to which 
must be in the affirmative, for the question whether the re- 
gistry be valid, or whether the mine have been registered 
according to law, must be determined, before measuring it 
out, or setting out the boundary stakes ; the supposition upon 
which the arrangement proceeds, must be verified, before it 
can be carried into effect ; the mine must exist, before it can ' 
be measured out : for according to the plainest and simplest 
principles, that which does not exist, cannot have any quali- 
ties attached to it, and these observations will apply to every 
case in which there is a preliminary question to be decided, 
which must always he disposed of before the principal ques- 
tion depending upon it is entered into.§ Thus an appeal is 
suspended, by a question of nullity being interposed ; and the 



♦ Law 6, tit. 13, book 6, ord. 24, Collection of Castile. 

t Chap. 5, n. 12. Cap. qui prior, de r. j. in 6. Innumeri textus ct AA. 
apud Acostam, de privil. credit, in prsef. ad regul. 3. per tot. 

X Cap. 5, a n. 21. 

§ L. 7, tit. 10, part. 3, et ibi Greg. L. 1, Cod. si quis alter, test, prohi- 
buerit, §. prejudiciales ; Inst, de act. et ibi DD. Salg. de reg. protect, p. 4, 
cap. 14, et p. 2, cap. 18, n. 4, cum plur. et de retent. bullar. p. I, cap. II, 
a n. 33. 
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term allowed for making proof, by the question being raised, 
whether such or such interrogatories are to be admitted.* 
So that before the mine can be measured out or the bounda- 
ries defined, it must first be ascertained that the registry is 
valid ; which is the same thing as saying that before the 
mine is measured out, it must be ascertained that it is a mine ; 
for a mine unregistered is, as we have shewn at length, in the 
proper place, no mine at all, the registry being the funda- 
mental ground of title.t 

3. The same rule, we apprehend, will hold, if a question 
be raised judicially, upon any other of the many grounds upon 
which the ordinances make the mine subject to the penalty of 
forfeiture, and render it liable to be adjudged to any other 
person who shall apply for it ; as to which, reference may be 
had to our observations in the place last cited, where we have 
gone through the penal ordinances at much length, and with 
much minuteness,]: enumerating the circumstances under 
which the non-observance of the forms and indispensable re- 
quisites which they enforce, incurs the penalty threatened. 

4. The second question is, whether the judicial investiga- 
tion of the preliminary question, as to the nullity of the 
registry, or of the ground upon which the mine is supposed, 
agreeably to the ordinances, to have become the subject of 
forfeiture, and which is to have the effect of preventing the 
boundaries from being ascertained, until it is decided, is to 
be conducted in a summary or plenary manner. The reply 
is, that it must be decided summarily, and that as soon as the 
cause is determined by the justice, the boundaries of the mines 
shall be measured out according to his decision, saving the 
right of the party worsted in the cause. This doctrine is 
founded on the ordinance, which in another place directs 
that the trial shall be conducted in a summary way, that the 
business of measuring out the boundaries may not be re- 



*. Salg. de retent, p. 1, cap. 15, n. 25 et 27. 
t Supra, chap. 5. n. 17. 

X Chap. 5, n. 21. ill margin, where the grounds of forfeiting the mine 
are enumerated. 



MINING ORDINANCES OF SPAIN. 309 

tarded.* By another ordinance also, it is directed, that upon 
a mine being denounced for not being kept sufficiently 
worked, the cause shall be determined within forty days, and 
if it shall be declared to have been insufficiently worked, 
the party denouncing it shall enter into possession, notwith- 
standing any appeal or question of invalidity or injustice 
which may be interposed or raised, keeping an account, which 
he shall render and satisfy if he be worsted in the appeal, 
and giving security for 1000 ducats. + A similar rule is laid 
down by the ordinance wh ich treats of suits concerning the pos- 
session of mines, or in other words, suits founded upon some 
of the penal regulations of the ordinances, j: Consequently, 
therefore, in cases of a similar class to the above, the trial 
should likewise be summary, so as not to interfere with 
working or measuring out the mines ; and if, after the judg- 
ment is executed, it should be reversed upon appeal, the 
measurements must be rectified in favour of the party who 
gains the appeal, to whom also an account of the profits, 
after deducting the expenses, must be rendered. 

5. T,he third question is, how the measurement of the' 
boundaries ought to be regulated, in mines registered upon 
one and the same day, when it does not appear what was the 
hour of making the registry, or which of the mines was first 
registered. The answer is, that if it cannot be ascertained 
which of them had the priority, and the parties cannot be 
brought to agree, the question must be resolved by lot, which, 
according to the law and the authorities, is the course to be 
pursued in cases of this kind.§ 



• Sap. chap. 8, ord. 22; "And if two or more persons shall apply 
to ha?e their boundary stakes set out, it shall be ascertained, in a 
short and summary manner, which of them applied first j and he who 
shall be ascertained to ha?e been the first, shall be preferred, saving the 
right of the other party, if he shall, nevertheless, claim to have first made 
application to hare such stakes set out as aforesaid.** 

t Chap. 18, ordin. 38 and 39. 

X Chap. 23, ord. 63, infra. 

§ Felicius, de societ. cap. 27, a n. 30, et cap. 28, n. 46 ; cum L. fin. Cod. 
commun. de legat. et cum Bald, in L. si major, Cod. comm. divid. 
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6. The fourth question is, whether registry takes prece- 
dence of denouncement, or vice versa ; or whether a regis- 
tered mine is to be measured out before one that has been 
denounced ? We reply, that if the registry Is of earlier date 
than the denouncement, the party who has made registry 
should have his boundaries measured out before the party 
who has denounced ; but if, on the other hand, the denounce- 
ment be of the earlier date, the party who has denounced 
should have the preference. For denouncement and registry 
do not differ in substance ; and whether the person be the 
discoverer of a new mine, or the denouncer of a mine insuffi- 
ciently worked, he is equally said to make registry, as has 
been fully shewn in the proper place, when treating of re- 
gistry, to which we refer.* 

7. The fifth question is, whether, in measuring the boun- 
daries of a mine, which, having been registered according to 
law, has afterwards been adjudged to some other person as 
insufficiently worked, regard should ^be had to the first re- 
gistry, or to the adjudication made upon the denouncement ? 
We reply, that the measurement should be regulated by 
the last registry made upon the denouncement and adjudi- 
cation, and not by the original registry ; which, although it 
seems rather a nice point, is plain enough, and may be de- 
duced from more principles than one. 

8. When the mine has been left insufficiently worked, or 
is become forfeited under any of the circumstances enume- 
rated in the ordinances (which we have particularised in 
another place),+ the first registry is at an end, the mine has 
ceased to be such, it is considered as waived, j: and is liable. 



Tiraquel. de jure primig. quaest. 17,opposit. 1, n. 88. Felicias, cap. 89, 
ubi de divisione per sortem. 

* Chap. 5, from n. 21 to £5. 

t Chap. 5, n. 21, in marg. 

I Circa bona pro derelicto, quod statim amittatur dominium, quamvis 
alius non subintret in possessione, vid. Antun. de donat. lib, 8, cap. 13, 
cum innumeris, n. 108. 
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as is declared by the same ordinances, to be given to the 
first person who shall occupy it.* The right, therefore, of 
the party in possession being determined, and the mine 
having ceased to be such, thq original title cannot be re- 
vived in the party who denounces it, and to whom it is adr 
judged anew ; for it is one of the commonest principles, that a 
right once extinguished, cannot be revived ; and that when 
the right of the donor is determined, that of the donee is 
determined also.t 

9. Amongst the ordinances of Peru, there is a very pecu- 
liar one, which directs, '' that if those who shall have disco- 
vered a mining tract, shall abandon it altogether, none of them 
remaining upon it, and after the expiration of three months, 
any person shall register it, he shall enjoy the rights of a 
discoverer in respect of any veins which he may discover 
anew, and in those already manifested, as if such tract had 
never been registered." Consequently, when a mine is aban- 
doned and forfeited, so that any person may register it, 
it is looked upon as if such mine had never been registered, 
the first registry being altogether put out of the case and 
extinguished. 

10. A party denouncing a mine, and applying to have it 
adjudged to him as insufficiently worked, or upon any other 
ground under which the ordinances declare it forfeited, 
should make registry of it anew, and observe the condi- 
tions limited by the ordinance, as appears from the ordi- 
nances themselves in the places above cited. j: The old re- 



• Ord. 17, " Any other person whatsoever may register such mine.'* 
Ord. 37, " In such case he shall have forfeited it, and shall forfeit it, and 
it shall be adjudged to any person who shall denounce it as insufficiently 
worked." Ord. 27, " Under the penalty of forfeiting the right they may 
have to such mine, and that any other person shall be at liberty to apply 
for it, and register it as his own.*' And many others, which we have re- 
ferred to in chap. 5, n. 21, in marg. 

f Resoluto jure dantis, resolvitur jus accipientis. Jus semel extinctum 
non reviviscit. L. lex vectigali, ff. de pignor. Luca, de donat disc. 13, n. 4. 

\ Chap. 17, ord. 37. and others to the same effect, which we have enu- 
merated in chap. 5, n. 21, margin. 
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gistry then is of no avail, for every thing is to be done anew, 
^the mine itself, under the new registry, ia a new subject ; 
the three estados must be sunk anew, the possession is given 
anew, and the possessor is new. Recedant Vetera, nova sint 
omnia. 

11. The first registry is, in fact, abolished, extinguished 
and annihilated so completely, that, as is clearly laid 
down in the ordinance,* the very party who has abandoned 
the mine, having forfeited it by leaving it insufficiently 
worked, " has no right to it except by making registry of it 
anew ;" so (hat even supposing no new party to interpose, a 
fresh registry is required, the original registry being of no 
avail, even to the same individual; but being merged and 
annihilated, without leaving a trace, even in favour of the 
party himself who originally made it. 

12. To the arguments afforded by these rules of the new 
ordinances, so distinctly expressed as not to leave the least 
doubt upon the point, we may add the circumstance, that 
the party denouncing the mine, docs not succeed to the inte- 
rest of the former possessor, but on the contrary, informa 
against him, accusing him of having infringed the ordi- 
nances, and of having omitted to fulfil their conditions; by 
which act, as he impugns the title and registry of the other 
party, he cannot be allowed to avail himself of it, for the 
purpose of measuring his boundaries. The new possessor 
comes in under the authority of the law, which makes him a 
new grant, and gives him a new investiture, and a new lille, 
and consequently, a new mine; and therefore, in measuring 
his boundaries, he should be regulated by the date of his 
own title, and not by that of the extinct and annulled 
registry, which can have no effect whatever. Nor is it po^i- 
ble that the old right of measuring out the boundaries, can 
be revived by the mine becoming the new acquisition of a dif- 
ferent possessor, who does not cnnie in under the first, but 
enters anew into the possession of the mine, as if it had 
never been measured out, or been a mine at all ; for properly 



* Infra, cbkp. 17. OTd. 37. 
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speaking, it docs not retain, under these circumstances, even 
the nameofa mine. 

13. The law directs that the will of a son, bequeathing 
the pecuHum quasi castrejise* shall not be questioned nor at- 
tacked as inofficious, whilst he is under the authority of liis 
father ; but that when he is emancipated from that authority, 
it shall be liable to be so questioned, because such property 
does not even retain the name of pecitlium, but is confounded 
w ith his other property. + So that a mine, when once the 
right to it is so extinguished that it may be taken and de- 
nounced by any other person, as if it were a new mine, 
ought not to retain even the name of a mine. 

14. A bequest of a slave, who is afterwards manumitted 
during the life of ihe testator, will not be revived, though 
he should subsequently fall into servitude again, because he 
is as it were a new man.}: A decurion,^ when banished or 
exiled, is no longer a decurion, but at the expiration of the 
term of exile, although re-cligible to the dignity, he does 
not necessarily take his former rank or place, for he comes 
in as a new man, and a new decurion ; and herein he 
differs from one who has merely been suspended from his 
oSice for a certain time, for the latter, when the time is ex- 
pired, is restored to the rank he held before, as a direct 
consequence of his restitution. |[ And thus a new title and 



) ■ Under tlie cicil law, property acfjuired by a son, nliilst still under 
paternal authority, by the exercise of auy liberal art, and which he was 
allowed to dispose of, id to utra distinction to property otherwise ac- 
qaired. See Vicat, jur. ul. vocab. at the word pcculinm. — Tram. 

^ L. fin. 5. I et S, God. de inor. test. " Cum noque nomen pecalii 
permanet, eed atiis rebus confunditur, et aimiletn fortunam recipit qaem- 
admoduni et c^tertc res eoruni," Sec. 

I L. 87, J. S, ff. de adimend. leg. " Nam et si rursns 
raciderit, non tamen legatum ejus resuscitabitur, novu: 

% III the Roman colonies, a municipal officer; in some 
gous to a comnioiJ-couDcil man in this couotry. — Tram. 

II L, S, ff. de decurion. " Qui relegatus ad tempus est, si decnrio sit, 



I ■erTitntein 
nim videtur 









Alia causa est ejus qui ad tempus ab ordin 
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a new registry make a new mine ; and the rank and place it 
is to occupy are to be determined solely by the new title, 
without the possibility of the old title being recovered, for 
the law does not restore the mine, but makes a new gift 
of it. 

15. If an emphyteusis* which has determined, be subse- 
quently granted again under new terms, it is not the same, 
but another and distinct emphyteusis^ and the same may b^ 
said with regard to a feud ; for which see Menochius, who 
cites Baldus, Angelus, Croto and Oldrado.t 

16. With regard to a feud,^ Carleval§ lays down, that 



Tetar.— §. 1. Restitntns tamen in ordinem, arbitror eundem ordinem 
tenere quem pridem haboit. Non idem erit in eo qui relegatas ad tem- 
pns est; nam hie velnt novas in ordinem venit/* 

* An agreement respecting real property, granted to another, on con- 
dition of his bringing it into cultivation, and paying an annual rent. See 
Yicat, jur. ut vocab. at the word Emphyieu$i$, — Trans. 

t Menocb. de presumpt lib. 3, pres. 93, n. 36. '* Quando emphyteu- 
sis post caducitatem fuit denuo concessa, adjecta nova qualitate, tunc 
dicitur emphjrteusis nova ; ut tradunt Bald, in 1. 1, column 4, ff. de rer. 
divis. in cap. 1, an agnatus vel Alius, et §. imperialem, §. insuper, de pro- 
hib. feud, alienat Angel, in L. jus civile, ff. de just. Crot. in L. re con- 
junct!, n. 144, vers, secundo tamen, ff. de legat. 3. Ita etiam de feudo 
respondit Oldrad. in cons. 178, cum dixit feudum censeri novum ob novas 
qualitates in nova investitura adjectas.** 

X ** Sir Henrjr Spelman, after Oujas, defines a fief" (or feud) '< to be ' a 
right which the vassal hath in land, or spme immoveable thing of his lord's, 
to use the same and take the profits thereof, hereditarily, rendering unto 
his lord such feudal duties and services as belong to military tenure; the 
mere propriety of the soil always remaining in the lord.*" Coke upon 
Littleton, by Hargrave and Butler, 191. a. note. — Tram. 
I § Carleval, de jud. tit. 8, disp. 23, n. 14. " Sed tempore quo feudum 
est devolutum ad regiam curiam ob lineam finitam, non potest subjici 
hjrpothece a quondam utili domino; cum ipso defuncto, res feudalis re* 
maneat libera ab ejus utili dominio, et contractus feudi, feudumque ipsum 
antiquum, formaliter loquendo (si licet uti metaphysicis verbis, aptissime 
tamen rem explicantibus), sit extinctum ; tametsi res ipsa feudalis materi- 
aliter maneat eadem sub dominio directo. Ex quo fit, ut si alius ipsa rein- 
vestiretur, non esset idem feudum cum antiquo, sed feudum novum, cap. 
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when it reverts to the king, it is, in form, determined and 
extinguished, although the subject of the feud still exists in 
substance ; so that if granted to another party, it is no 
longer the same feud, but a new one ; for the identity and 
individuality of the feud depend more upon the identity of 
investiture, than of the subject matter of the feud ; in like 
manner as the identity of a natural thing depends more 
upon the identity of the form than of the substance. 

17. The like is also established by a celebrated opinion of 
Alexander,* upon the question whether a certain immu- 
nity, granted for the term of 50 years, to those who should 
come anew to inhabit a certain place, should be enjoyed by 
one wl^io had formerly been an inhabitant, and, after being 
six years absent, had returned again ? To which he gives 
an answer in the affirmative, on the ground of his being a 
new citizen and a new inhabitant, his former character of 
an inhabitant having been extinguished; referring to the 
analogous case of a feud, which has escheated to the lord, in 
consequence of the treason of the feudatory, and which, when 
granted anew, is regarded as a new feud ; and observing 



1, de siicces. fratr. cap. 1, de fratr. de nov. benef. invest. Ad unitatem 
enim feudi, et individuationem (ut sic dicam) magis attenditur onitas in- 
vestiturse qaam rei feadalis : quemadmodum quoad unitatem rei natu- 
ralis, magis tnspicitur unitas formee, quam materiae.*' 

^ Alexander, lib. 5, cons. cons. 34, n. 5. ^' Dicitur de novo venire ad 
habitandum ex quo erat ex toto translatus et extiiictus primus incolatus. 
Hoc comprobatur per ea quee dicimus in feudo novo, et antiquo. Nam 
plures erant fratres habentes feudum antiquum, et ascendenti suo pro se 
et suis descend enti bus concesso, et unus ex dictis fratribus feloniam 
commisit, propter quam veniebat privandus feudo, et debebat reverti ad 
dominnm feudi, an si dominus feloniam illam, sen offensam remisit dicto 
fratri, feudum illud dicitur novum, vel antiquum ? Et concluditur quod 
si jus antiqui feudi fuit omuino extinctum, ut quia erat vassallus ex tali 
felonia ipso jure privatus feudo a lege, vel etiam corporalis possessio 
feudi sit ad dominum reversa, et denuo sit vassal lo 'facta investitura, ap- 
pellabitur feudum novum': alias appellaretur antiquum.'* Et n. 7, ** Quan- 
do funditus aliquid est extinctum idem judicamus de restaurante, vel 
renovante extinctum, prout judicamus de eo qui de novo facit,*' &c. 
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that when any thing is become determined, a party who res- 
tores it is regarded in the same light as one who grants it 
anew ; which doctrine he supports by various texts, and 
upon the authority of the Glossary, and of Angelus, Isemia, 
Bartholus, Baldus, Tiraquelo, Afflictis, Decius and others. 

18. But the doctrine which most favours our opinion is 
thatof Solorzano,* with reference to grants from the crown 
for lives, as to which he suggests the important question, 
whether, if such a grant be determined, in consequence of 
the crime of rebellion, or by any other cause inducing a 
forfeiture, and be afterwards made anew, it is to be re- 
garded as the same grant, and in the same condition as 
before? Which is an important point, in reference to deter- 
mining the question, whether the two or three lives for the 

* Solorz. de jur. Indiar. torn. 2, lib. £, cap. £7, a n. 101, ibi: *' Nam si 
dantaxat restitaendi aoinium habuisset, did non potest pins juris reo 
concedere volnisse, quam ante privationem habaerat: cam restitntio sit 
in statum pristinnm reposition et tantum reddat quod abstulit liBsio. 
Caeterum si non utatur verbo restitutionis, aut cum hoc- alia verba in- 
Tolvat quae no?am gratiam factam esse significent, praesertim ubi sumus 
in casu in quo poena pri?ationis ipso jure incursa fuerat, ut in crimine 
Isesse majestatis contingit, vel sententia declaratoria prsecesserat, cnjus 
virtute dominus jam possessionem apprehendit; tunc dicendum est tan- 
quam novum concessum censeri, et sic ex eo die vitarum tempus incipere. 
Ut tenet Gloss, in cap. 1, §. insuper, de prohibit, fendi alienat per Freder. 
quam sequuntur Baldus, Isemia, Afflictis, et alii scribentes ibidem. .Car- 
tins junior, cons. 18, n. 47. Sigismund. Gofred. cons. 629 ^' 3> >n feadalib. 
et commune testatur Duenas, reg. 823. Julias Clar. in §. feodum, qusest. 
8, n. 6, et juxta banc distinctionem accipienda sunt, quae dispntat Jason, 
cons. 136, vol. 4. Ruin. cons. 12, vol. 2. Roland, cons. 60, n. 8, lib. 1. 
Yillalobos, in Comm. opin. lit. V. n. 5. Sforcia, de restit. q. 98, art. 2, n. 
20, et seq. Rosenthal, omnino videndus, d. cap. 2, cone. 18 et 19; et de 
erophyteusi loquens Alvarus Valascus, 2. p. q. 4, per tot. et tetigi sop. 
cap. 22, D. 7; et Dovissime D. Valenz. cons. 160, n. 75, et seq. vol. 2. Pro 
quibus facit text in L. 2, §. si ab sere alieno, ff. de pecul. L. inter stipu- 
lantem,*83, §. sacram, vers, et navis, ff. de V. O. ibi. * Et navis, si hac 
mente resoluta est, ut in alium usum tabulae destinarentur, licet mutato 
consilio reficiatur, tamen et perempta prior navis, et h«c alia dicenda 
est.* L. qui res, 98, §. area, ff. de solut ibi : * Alia enim videtar esse 
posterior navis, sicut ille alios homo est.* ** 
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term of which these grants are made, are to begin to run 
from the time of the new grant? 

19. The reply to this question involves a distinction. 
Either the sovereign uses the word restitution, in which 
case the grant h restored lo its former state, or he onl}f 
uses words denoting a new grant; in which case the grant 
must be considered to have been made anew, and the lives 
will commence to run from that day, particularly if the case 
be one in which the forfeiture have been incurred ipso jure. 
This doctrine he rests on the authority of the Glossary, and 
of Isernia, Baldus, AfHictis, Curtius, Gofredo, Duenas, Ju- 
lius Clarus, Jason, Ruinus, Rolando, Villalobos, Sforcia, 
Rosenthal, Alvaro Valasco, and Valcnzuela; and also of 
two remarkable texts, which establish, that if a ship be 
taken to pieces, and then be reconstructed uf the same 
planks put together, it is to be regarded as a different ship ; 
in the same manner as if a slave who has been made the 
subject of a bequest, and been afterwards manumitted, 
should subsequently return into slavery, he is not the same 
slave, but is, as it were, a new man. 

20. In further support of the doctrine, we will cite an 
instance which occurred in the royal audioncj of Gunda- 
laxara. The mine of Loreto was registered at Zacatecas, 
in the year 1735. and being afterwards abandoned, its ori- 
ginal owners denounced it again, in the year 1745. In the 
mean time, that is to say, in the year 1738, the mine No pen- 
sada had been registered. A suit arose in the year 17.'i4, as 
to the right of measuring the boundaries, which was tried 
before the justice of Zacatecas originally, and before the 
audiency of Guadalaxara upon appeal, both of whom gave 
sentence in favour of the No pensada, and its proprietor, 
Don Joseph Juaristi, and against the mine Loreto, and its 
proprietors, Don Juan Tello de Albornoz and his partners, 
upon the ground of several precedents, and in reliance upon 
the current practice. Prom all which authorities, it is to 
be inferred, according to our view of the subject, that a 
mine adjudged anew, upon denouncement, is a new mine, and 
is considered distinct from that which had been originally 
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registered, the former registry being determined. And that 
with regard to the right of measuring the boundaries, or 
any other question, reference is to be had solely to the date 
of the registry of the new grant last made, as the only title 
by which such matters are to be regulated. From this doc- 
trine we deduce the following corollaries. 

21. First, that if a person holding a mine which has been 
adjudged to him upon denouncement, and another holding 
a mine acquired by a registry, prior in date to the denounce- 
ment, although subsequent to the original registry of the 
mine denounced, should apply simultaneously to have the 
boundaries set out, the latter will be entitled to measure 
out his boundaries first. 

22. Second, that when a mine has been left insufficiently 
worked, or the penalty of forfeiture has been otherwise in- 
curred by the owner, the boundaries of a more recent mine may, 
notwithstanding that the other mine has been defined and 
staked out, be extended upon the site of the older mine; 
and that when the pit of an abandoned mine has been occu- 
pied, under a new denouncement, the proprietors of the ad- 
joining mines may, if required to set out their boundaries, 
extend them upon the site of the newly-denounced mine. 
For a mine when abandoned, neither possesses definite 
boundaries, nor any other qualities formerly belonging 
to it; and other mines, which, had it not been abandoned, 
and deprived, in consequence of the forfeiture, of its cha- 
racter of a mine, would have been reckoned as more recent 
in point of registry, now gain a priority in that respect. 

S3. Third, that this takes place, not only with regard to 
ordinary mines, but also to those of the discoverer, or, as 
they are termed, descubridora mines : that is to say, that 
a party who denounces these mines, after they have been 
abandoned or become forfeited, does not enjoy the extra num- 
ber of varas which before formed a part of them, but ac- 
quires the same number only, as would be allowed in any 
other mine. For the additional extent being allowed in 
consideration of the person^ the right to it is lost by the 
abandonment of the mine. And even though the party re- 
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gistering the mine anew, should be the discoverer himself, it 
will make no difference ; for the original right, as we have 
seen, is become totally extinct, without leaving a vestige 
which can be made effectual for any purpose. 

24. Fourth, that when mines pass from one possessor to a 
variety of others in turn, by inheritance, bequest, gift or 
contract, the first registry is the title by which the right of 
measuring the boundaries must be governed. For the 
course of succession being supposed to be continuous, the 
mine thus transferred, whether by a lucrative or onerous 
cause or mode of transfer, still depends on the same original 
title, and consequently remains the same mine, and the uni- 
versal or particular successor, acquires all the rights which 
that title can confer. In this case, therefore, the priority 
of the registry is not regulated by the date of the several 
parties becoming possessed of or succeeding to the mine, 
but by the first registry; the title conferred by which, we 
suppose to have been transferred from one to another, with- 
out any discontinuance or interruption, the mine having at 
no time been abandoned. And, as we have before observed, 
the name of the new proprietor is to be entered in the 
same registry,* that it may always, thereafter, appear that he 
has proceeded to work the mine, under the proper title and 
registry. It appears then, that parties who become pos- 
sessed of, or succeed to the property in this manner, deduce 
their title one from the other ; but that a person making de- 
nouncement, does not depend upon or deduce his title from 
him who has abandoned, or in some other manner incurred 
the forfeiture of the mine, but derives all his rights from 
the last adjudication of the mine, under which he claims. 

* Chap. 16, ordin. 42, and see above, chap. 5, n. 9. 
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OF HEASDRINO THE BOUNDABIE8 
GREAT IMPOKT AN CE AND NECE! 
8ERVANCE OP THE ORDINANCES 



3F MINES, AND OF THB 
91TY OF A PRECISE OB- 

IIPON THIS SUBJECT. 

OP THE SUBJECT TO WHICH THE MEASUREMENT 18 

APPLIED. OF THE 8DHVEYORS EMPLOYED IN HAKINQ 

MEASL'REHENTS ; AND OF THE MISTAKES OCCASIONED 
BY THEIR UNSKtI.FUI.NEE8, AND THE MISCHIEF TO 
WHICH THESE MISTAKES GIVE RISE. — OF THE INSTRD- 
MENTS REQUIRED FOR THE PURPOSE, AND OF THE BUR- 
VEYINQ OF MINES, INTERNALLY AND EXTERNALLY. 

ORDINANCES XXVI. XXVII. 

XXVI. Also, we ordain and commaiKl, timt wfaen and so 
oAcn as such boundary stakes shall be required to be set 
out, or shall be set out as aforesaid, care shall bo taken in 
setting out the stakes, to make an oblong, with right angles; 
and the said fixed stake shall be within the said oblong, and 
shall not be left outside it, each oae taking the number of 
varos he ought to take, wherever be may think proper or 
deem best, in the manner already set forth and declared. 

XXVII. Also, forasmuch as it might happen, when fixed 
stakes have been set out between two or more persons, (hat 
some one of them might, with a view to his awn advantage, 
take up from its place one or more of the stakes, as he might 
think fit, and remove them to some other place which he 
might think more desirable for him, whence divers suits 
might arise : — We declare and command, that when any jier- 
son shall require another to set out boundary stakes, or 
shall himself, without being required, set out, or wish to 
set out, boundary stakes in bis mine, he shall be obliged, 
at (he places where he shall set out fixed stakes, on the side 
of his neighbours, to make a pit for each of such stakes, of two J 
varaa in depth, and one in width; and he shall set up a J 



MINING ORDINANCES OF SPAIN. 321 

stake in the midst of each of such pits, and shall not be at 
liberty to remove it, except in the cases in which, under 
these ordinances, the boundaries are allowed to be altered : 
and the stake or stakes thus set up, shall be regarded as 
boundaries between the party setting them up, and his 
neighbours aforesaid ; all which they shall do and observe, 
under the penalty of forfeiting the right they may have to 
such mine, and that any other person shall be at liberty to 
apply for it and register it as his own. 

CONTENTS OF THE COMMENTARY ON THESE ORDINANCES. 

I. The form in which a mine is to be measured out, is, according to the 

ordinance, that of a right-angled oblong. 
8. The miner is at liberty to measure out his boundaries in what manner 
and direction he pleases, always adhering, however, to his fixed 
stake. 
3. The boundary stakes set out between him and his neighbours cannot 
be altered. 
' 4. Why they are here called fixed stakes. 

5. An ordinance of Peru, concerning the setting out of landmarks, enact- 

ing a capital punishment against any one who contumaciously in- 
fringes it. 

6. Reason for this severe provision. 

7. Old method of marking the boundaries of mines, and penalties enforced 

against thote who disturbed them. 

8. Of the negligence of the miners, in regard to measuring out their 

mines, and its prejudicial effects. 
9 and 10. The excellent treatise of Don Joseph Saenz, on the measure- 
ment of mines, recommended. Division of the subject of measure- 
ment or surveying. 

SECTION I. 

II. Of the scrupulous accuracy required in the measurements, from the 

valuable nature of the mines. 
18. Great injury may result from a trifling error in the measurement. 
18. The reason of meting out the subject matter so sparingly, by varas, 

is its great value ^ and the taking away a single vara may occasion 

great injury. 

SECTION II. 

14. Of the ignorance of the surveyors, and the abuses which prevail 
amongst them. 

Y 
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15. Of their want of knowledge, arising from their not being made to 

undergo any examination. 

16. The judges, being aware of this, are in many cases in the habit of 

appointing persons of condition, intelligence and probity, to attend 
to mining business. 

17. Of the evils which follow, as they inevitably must, from the want of 

persons skilled in mining. 
18 to 26. Of the education which these surveyors ought to have in the 
principles of mineralogy, geometry and mechanics, to qualify them 
for sinking pits, driving adits, and going through the other busi- 
ness of their profession. 

27. Of the evils which arise, from the mine owners placing themselves 

in the hands of the utterly ignorant miners. 

28. Further reflections on these evils, which appear urgently to call for a 

remedy, and to require the consideration of the crown. 

29. In Germany they employ jurats or persons who are sworn to take 

charge of the mines. 
80 and 31. Of the high rank in which the measurers of land were placed 

by the Romans; a capital punishment being decreed against those 

who improperly assumed the ofHce. The like punishment and 

reward would be desirable for our surveyors. 
32, 33 and 34. Proposal to form a class of surveyors ; the advantages de- 

rivable from such an institution ; and the means of supporting^ 

it considered. 

SECTION III. 

36, 36 and 37. Of the instruments required for surveying with accu. 
racy ; the needle, staves, level, square, semicircle, cord, plummet, 
compass, and yard measure ; there being no other mode of survey- 
ing with correctness. 

SECTION IV. 

38. There is a difficulty in surveying mines, when the ground is broken 
or declivitous. 

39, 40, 41 and 42. The mode of overcoming it, so as to assign to the 
miner his proper number of varas according to the ordinance, in 
any manner and any direction be may require. 

48 and 44. An example from Tosca illustrated. 

45 and 46. Another from Saenz. 

47 to 63. Of various difficulties which occur in surveying, as from a 
house or ravine intervening, or from the ground being broken and 
undulating. The modes of overcoming them explained and de- 
monstrated. 
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SECTION V. 

54 and 55. How the internal depth, length and breadth of a mine are 
ascertained, and for what purposes they are required to be known. 

56. The dimensions internally and externally, should correspond. 

67. What the surveyor has to do to maintain this correspondence. 

5S. A diagram given, which will be of assistance to surveyors in mea-i 
suring the internal depth and length of the mine, and in making 
them correspond with the superficial dimensions. 



COiMMENTARY. 

1. These ordinances, which follow the 25ih and 26th of 
the old ordinances,* direct, first, that the boundaries of a 
mine shall form an oblong, with right angles ; and as the 
breadth of a mine is half its length,f it follows, that the 
boundaries must form an oblong four-sided figure, or pa- 
rallelogram ; the opposite sides of which are parallel and 

equidistant^ 

2. Second, they repeat the precept, that in whatever di- 
rection the miner may choose to take the length and breadth 
of his mine, the fixed stake is always to remain within it ; 
as, when the oblong tambour frame, in the illustration 
above suggested,^ is placed around the nail, the nail always 
remains within it, however the position of the tambour 
frame may be changed. 

3. Third, in order that no person may alter the stakes 
which he may have set out between his own mine and those 
of his neighbours, they ordain that the stakes shall be placed 
in pits of two varas in depth, and one in width ; and that 

* Law 6, tit. 13, book 6, Collection of Castile, chap. 25 and 26. 

■} In New Spain, the length is, for a discoverer*s mine 160, for an ordi. 
nary mine, 120 ; for a discoverer*s mine of gold, 80 varas; for an ordinary 
mine, 60. In Peru, the disco verer*s.'mine, 80 j an ordinary mine, 60. And the 
width of each is one half the above length respectively. See cap. 9, n. 2. 

J Nolet, Lecons de physique experimentale, torn. 1. Explications 
de termes de geometrie, pag. 64. P. Zaragoza, Geometria practica, 
proemial 14. 

§ See chap. 9, n. 14. 
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it shall not be lawful to remove them, except in the cases in 
which the ordinances* permit alterations in the houndaries 
to be made, under pain of forTeiting the mine, so that any 
other person may register it as his own (which is a just and 
merited penalty), besides (he penalties incurred under the 
royal and civil law, by those who change or confound boun- 
daries, and under which the parties are to be punished ac- 
cording to their rank.+ 

4. These ordinances twice apply the term, fixed stakes, to 
the stakes which are set out and assigned between the pro- 
prietor and a neighbour ; but they are fixed stakes in this 
respect only, that they cannot be moved forward to the pre- 
judice of such neighbour, although their position may be 
changed with regard to other parties, between whom and the 
mineowner of longest standing, the boundary stakes have not 
been set out ; and he is at liberty, on the side of such latter 
parties, to remove his boundary stakes to any other position, 
as we shall explain by and bye.} The fixed stake, properly 
so called, is only applied to the pit which has served as a 
basis for the registry of the vein. 

5. In Peru, the boundaries of the mines must be defined 
by landmarks, under the penalty of 100 dollars; and by 
removing the landmarks clandestinely, the forfeiture of (he 
mine is incurred. For the second oflencc, the punishment is 
capital. An inspection is to be made at the beginning of 
each year, to ascertain whether the mines are secured by 
proper supports, with a penalty of three marcs, if not found 
to be so.^ 

6. The anxious cdre evinced in these regulations, is no 
more than is due, where so important a subject as the pre- 
cious mineral deposits of gold and silver is concerned, and 
is necessary, to restrain covetousness and prevent litiga- 
tion, and also to avoid the injury which may be done, by one 



• Infy. chap. 13, ord. 28 and 29. 
i L. 30, tit. 11, part. 7. L. fin. tit. II>, part. 6, lol. 
% Chap. 13, ord. S9 and £0, infra. 
% Ord. 1 and 3, concerning boundaries ^ Escaloi 
part. S, cap. I, pag. 111. 



, Gazojiliil. lib. 2. 
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proprietor gaining access to the ground of another ; not su- 
perficially, where no Truits are produced, but internally, 
where one or two varas, or even half a vara, wrongfully 
taken, will often, from the extraordiaary richness of spme 
veins, give an enormous profit. 

7. To define the limits of mines, and to prevent suits 
amongitt the owners, it was formerly the practice to set up 
stones at their confines; subsequently to which, trunks or tim- 
bers of oak orpine, bound with hoops of iron, to prevent their 
being cut down, were employed, as more conspicuously mark- 
ing the boundaries; and these were not allowed to be re- 
moved, as appears from Agricola." The laws enacted by the 
Romans against transgressors of boundaries were various. 
Numa Pompilius dedicated these boundary stones or land- 
marks to Jupiter Terminalis, and made a law that any per- 
son violating them might be put to death with impunity. In 
Holy Writ, a curse is pronounced against such otfenders. 
Dy the canon law, the punishment of greater excommuni- 
cation is inllicted; and by the civil law, besides its being 
open to bring an action for the damage, and for a restitu- 
tion of boundaries, a penalty is inflicted according to the 
rank ot the party and the circumstances of the case. All 
which is stated at length by Don Domingo de Zaulis, arch- 
bishop of Theodusia, in his learned and erudite observa- 
tions,+ where he refers to various authorities. 

S. The boundaries of land then, merely as such, being 
made the subject of so much anxiety, in regard to the bene- 
fits derived by the proprietors and the public, by the ex- 
change of its produce for money; those of the mines. 



* Agricola, de re metall. lib. 1, p. 60. "Area cujuique fodian ideo 
terminis describitur, ne lis oriatur inter vicinarum rodinBrtira dotninoi: 
termini aulem <|uondain metallic)* Tuerunt solum saxa, atque ex eo nomen 
iuvetierunt. nam saxum terminale, nunc etiam terminus appellntur: liodie 
vero stipites acervi, vcl quernei, vel picei, unnulis ferreis superne muuili, 
ne mutilentur, nd saxa terminalia affiguntur, lit sint iiiagis iosigues." 

t DominicuB de Zauli*, Obaervat. torn. 2, rubric. 10, lib. 5, n. 11. " Va- 
ris leges a Romania editte fuerunt contra riolatores et amorentet t«riui- 
■loa, teu llmites, ut ii sint pacii prxtideB, et amicitiie cuilodcs: nempe 
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whence are derived the precious metals, of which that very 
money is composed, ought surely to be deemed worthy of as 
much or still greater attention, and the keeping them duly 
ascertained and defined, should be made the object of the 
greatest vigilance. The practice, however, in the mining 
districts, will be found to be very much the reverse of this ; 
for, either from sloth and idleness, or from covetous and im« 
proper motives, the measuring out the boundaries of the 
mines is neglected, with the connivance of those whose duty 
it is to scrutinize into>and punish the omission, until the dis- 
covery of some great bonanza^ or the occurrence of a com- 
munication between different mines, arouses the feelings of 
interest ; and litigation and contention, as to the boundaries, 
are the consequences, which would have been prevented, had 
the alternative, so properly directed by the ordinance, of 
measuring out the mines, and setting up regular landmarks 
at once, been adopted, as we shall hereafter explain more 
fully in its proper place, when treating of communications 
occurring between different mines.*. 



Mamilia, Roscia, Peducea, Allinea, Fabia, Sempronia, Julia, qaarum 
dispositionem late refert Gibalin. de univers. rcr. haman. negotiat. lib. 4, 
cap. 4, artic. 4> consectar. 5, n. 8, et Numa Pompilius Romanorum rex II. 
de lapidibas terminalibus legem sanxit, ut unusquisque sua sorfe contentas 
essQt, nee res alienas appeteret, cavit, lege determinandis prsesidiit lata*, 
hosqae lapides Jovi Terminali sacros esse voluit, adjecta contra termiDo- 
rum motores gravi pcena, si quis vero sustulisset, ant suo loco moviaset 
terminos, eum qui tale quid patrare ausus fuerit, huic Deo Terminali sa- 
crum esse sanxit, ut cuilibet impune eum interficere tanquam sacrilegum 
liceret, et purus ab eo piaculo esset: ut tradit Dionys. Halicarnass. Ro- 
man. Antiquit. lib. 2, in fine, quem refert Mylerius, in ejus Metrolog^a, 
cap. 15, §. 1, n. 1, in fine, cum seq. In Sacris Literis etiam horrenda ma- 
ledictionis poena imposita fuit, ut in Deuteron. cap. 19, n. 14, juncto cap. 
27, n. 17, et Proverb, cap, 2, n. 28. De jure canonico, clericus finales 
terminos movens, majori excommunicatione punitur. Cap. tanta, 14, dis. 
tinct. 86; et cap. tanta, 11, cans. 1, qusest. 7. De jure vero civili, variae 
poenae, secundum varictatem imperantium, et diversitatem temporum im- 
positsp, ut advertit Myler. in dictotit. de pcena termini motoris, §. 4et5, 
utrobique, n. 1." 

♦ Chap. 14, ordinance 30, infra. 
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9. The proper opportunity now offers itself for treating of 
the surveying of mines, internally and externally ; a subject 
which the ordinances do not enter into, but intrust to persons 
skilled in measuring oat the boundaries of mines.' As how- 
ever this is the source from which moat of the auita and dis- 
putes ugilated in the courts take Iheir rise, it ought, from 
its consequent importance, to be explained very much at 
length. We should however, pass it over altogether, were 
the treatises of Don J iiseph Saenz, on the surveying of mines, 
land and water (wherein he explains minutely the modeu of 
surveying, and the instruments for the purpose), in the hands 
of lawyers and miners. But these treatises, which would 
be of great use to the judges, lawyers, surveyors and pro- 
prietors of mines and reduction works, having, unfortunately 
for the public, never been printed (a misfortune experienced 
with regard to many other writings of American authors, 
from the great difficulty and expense of obtaining impres- 
sions in these parts), and niannscripl copies being scarce, it 
will be desirable to abridge what has been committed to 
writing on this subject, by that learned and experienced per- 
son, whose fame is so well established in New Spain ; sub- 
joining BO much of the principles of practical geometry, as 
may seem necessary for a perfect comprehension of ihesubject. 

10. We shall consider, first, the subject matter to be sur^ 
veycd. Second, the persons who arc to survey it. Third, the 
instruments with which it is to be surveyed. Fourth, in what 
manner and form the dimensions are to be laid down. All 
which are points of the highest importance, and will be 
treated of separately, for the sake of greater clearness. 

SECTION I. 

Of Ihe subject mal'.er requiring to be surveyed. 

11. The subject to be surveyed, is a mine of gold or silver, 
the most valuable of all things, and the source of those rare 
and precious metals, which are the motive of action to princes 

■ CImp, 10, sup. ordin. !1. " Titking with liiiii perKons who under- 
stand sinking uul miiiCB. " 
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and republics, the stimulus to commerce, and the end looked 
to by mankind in all their dealing^!, as the means of^^curing 
to them support and subsistence. A spring of water, may be 
measured by a bit of straw. A mine, must be measured with 
compasses aud nippers. The 120 vara«' allotted to amine, 
should be measured with more nicety than ISO varas of the 
finest lace, or of the most costly tissues of gold and silver; for 
the interlacings and ramifications of the mineral veins, are 
the actual sources of gold and silver. An error of one or 
two varaSf in the measurement of a mine, generally has the 
effect, if the vein be a deep one, of depriving the proprietor 
of a depth of many varas, or if a wide vein, of an extent of 
as many; thus causing him immense damage, andat thesame 
time giving an undue advantage to some other person who 
has no claim to it. 

12. If instead of a right angle, which is measured by the 
quadrant of a circle, the boundaries be set ofl' at an acute 
angle, the unfortunate proprietor is prejudiced ; if, on the 
olher hand, an obtuse angle be (raced, he is benefited, but 
at the same time, with prejudice to his neighbour. A single 
t'«rnofgoodoreis worth many thousand!!, but as an error in the 
angle extends itself through many varas, the injury becomes 
too Lonsiderable lo admit of compensation. Tbe risk of in- 
jury, then, being so great, so much the more care should be 
taken to accomplish the survey with accuracy ; for it is not 
earth, but silver and gold which is under measurement. 

13. To those who look at the extensive spaces of ground 
occupied in maintaining herds of cattle, sheep and goats, or 
who consider the vast number of varas contained in many of the 
crown grants, it may seem ridiculous that a mine of silver 
should contain but ItiO varas at most (namely, when taken 
by a discoverer), and a mine of gold, 80 at most ; and that tbe 
ordinary mines should be of still less extent, even though 
held by several in partnership : and still more so in Peru, 
where, as we have observed, the dimensions are" more con- 
fined.* But the exquisite, rare and precious nature of the 



■ Suprn, cliap. D, n. 2, and vide tupra n, I, tnnrg. 
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subject matter, renders it quite necessary to apportion out the 
mines in this economical manner, by varas, and likewise 
makes it proper lo limit those of gold to a smaller extent, 
in proportion to the greater value of that metal ; that 
so every subject may have an opportunity of partici- 
pating in their produce. Finally, as we all know the im- 
mense injury which attends the wrongful usurpation of one 
or more varas of gold or silver, and as it appears that a 
mistake of a single vara, whether culpable or otherwise, in 
surveying a mine, may produce still greater damage, we must 
be convinced that it is an imperative duty to use the most 
scrupulous exactness in ascertaining the boundaries. 

SECTION II. 

0/ the surveyors employed in measuring out mines. 
14. Those who measure out our mines are generally per- 
sona who designate themselves as men of skill (per»Y«s) in the 
art, and as miners by profession ; appellations which are in 
general very much misapplied, as, with the exception of a few 
whose probity and experience are well established, they have 
scarcely even a superficial knowledge of practical geometry, 
which it is their duty to be thoroughly versed in.' They 
are not subjected, as they ought to be, to a strict examina- 
tion. Some are so ignorant, that in making surveys, driving 
adits, and sinking pits and air shafts, they depend on random 
guesses of their own, without perhaps being acijuainled even 
with the use of the needle ; and the misarrangement of their 
operations, which is the natural consequence, often occasions 
the loss of immense sums of money. They are supported 
solely by certain dues, and by what was formerly called the 
gratificaciondelpolvo,^ and they are aclass of persons often in- 



• Gonzalez, cap. ex literis, iiHni, 14. <X<: [irobat. 

t Hsc gratificalio appellabaturpa/Heralico, pra^ter aureos, qui agrU 
measoribua Bolvebaiitur pro modo laboris, ut patet ex consti lotion e im- 
peratoruni Theodosii et Valentiiiiani apud Julium Prontinnm, de limitr- 
biii agrarum, inter AA, finium regundor. pag. 49, ibi. " Prfficipimua 
itaque agrimenioribiis, Ul pro laborum viciHitudine geometric^ artj^ 
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fluenced by partiality, and accessible to interest; and their 
frequent mistakes, with the objections taken to their compe- 
tency, are continually the occasion of additional expenditure, 
either in repeating thegurvcy,or in recommencing operations 
which have failed through iheir mistakes and confusion. 

15. It is usual for the professors in all the arts and sciences, 
in order to enaure their possessing a proper degree of skill in 
their respective pursuits, to pass through the ordeal of an ex- 
amination, first employing much money and time in preparing 
and qualifying themselves for the purpose, in their university 
or college. The surveyors alone, as a qualification for the 
inspections they have to make, require nothing, it seems, 
but eyesight, need no course of education but that which the 
course of time supplies, and have occasion for no instruction 
beyond their own intuitive knowledge. 

16. The judges are sensible of these evils, hut the want 
of means, and of funds, renders it impossible to apply a 
remedy ;-and the royal audiencies have therefore, on many 
occasions, had recourse to the plan ofcharging distinguished 
persons with a commission for these purposes; a plan which 
we recollect to have seen acted upon by the audiency of 
Mexico, in the importantsnits between Don Manuel Gomez 
Corhan and his heir, and Don Alonso Cid Fernandez and 
his partners, the proprietors, respectively, of the mines 
of Hanta Anita, and San Vicente, at Guanaxuato. The 
heavy suits agitated between the proprietors of these mines, 
were carried on up to the year 1751, and it was found im- 
pf>ssible to bring them to a conclusion, until Don Joseph de 
la Borda, a very distinguished miner of (hat kingdom, was 
sent to the spot. And in the years 1753 and 1754, the same 
audiency sent, in the first instance, Don Agustin de Ocio, a 
lawyer, and an experienced person of Guanaxuato, and 
afterwards Don Joseph Joaristi, also an experienced miner 



fundo ciii finem reititueni inter fines ralionetn sleteHt, el convenientiam 
tiiuin centuriarum ibidem ea«e Bign&verit, [res anreoii nccipint, absque sda 
pulverntica, quod li limitem direxerit, rolumus nt persingulaa poueuionis 
tii)<:iaii,Mii|$ulc>H am COS acdpiHt,i>ro uitGiitionc, qutc inter paries sopielnr," 
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of the town of Zacatecas, to iDspect and survey the mitiea of 
Catafortuna, and San E^tanislao, in the mining district of 
Guadalcazai-, the property of Don Francisco de la Mora, in 
reference to the suits brought a^^ainst that g'enlleman by the 
owners of the mine of la Cruz ; the end of which waa, that 
the audiency decreed that the latter mine and some other 
pits, which had been opened with improper views, should be 
stopped up. 

17. It is a sad thing, that the want of geometricians 
skilled in their profession, and conducting it with probity 
and fidelity, t^bould render it necessary to have recourse to 
persons who do not make the profession their business, 
although, from their experience, and their extensive em- 
ployment and skilful conduct in the pursuit,— having been 
owners of mines, and familiar with mining affairs for many 
years, — they are undoubtedly very thoroughly versed in it j 
that snch commissioners should be had recourse to, affords> 
when we consider the rank of the parties, and the remote- i 
ness of the places, matter for serious consideration ; i 
even when the litigating parties contribute handsomely to 
their expenses, they rarely allow them any thing for super' 
fluities, but rather fail short of what is required for mere 
necessaries, from the great expense of the journeys, and of 
their residence in the mining districts. These, and other 
evils might be avoided, were persons trained up, in every 
mining district, to the acquirement of a thorough practical 
skill in all the operations of this most nolile and impor- 
tant art.* 

!8. The science and skill of a true professor, amounts to more 



*, Madame ileBeaUEoIeil, in llicRentitucjoiitlePluton, addressed to Cur- 
dinal Richelieu, considers ttie conductor of iiiiDing works to rei^uire the 
EombiDed knowledge or niHny arJFTiceB. Astrology, that he may ha ac- 
(IDainted with the difieretrt temperaments. Architecture, geometrj, 
arithmetic, perspeclire, drawing, hydraalics, and olheri, which she 
states at length. And according to Metot, in his preface to the transla- 
tion ofSchluter, the flrbl thing inquired into in France is, whether there 
is a good director, and if not, perpiiKion to notk the mine is not given. 



339 COMMGNTAHll^S O.*) THi> 

than merely knowing how to draw the cord, and to measure 
tiff the proper number of uaras upon the area or surface of the 
mine, or to trace angles in the interior : benmat possesa a variety 
of other knowledge, as, for instance : — First, he must be fami- 
liar with the nature of vein>4, so as to ascertain whether the 
mine has been opened upon ore ; in investigating which, we 
have known an instance of certain surveyors differing in opi- 
nion, although this question may involve nothing less than 
the stopping up of the mine, and the annulling of the re- 
gistry, such being the fate of a mine found to have been 
opened, contrary to the ordinances, upon ground not con- 
taining a vein or ore.* He ought .ilao to ascertain, whether 
ore be found at the bottom of the pit of seven varas deep j 
and should fix up tapextUs, that is to say, planks, to support 
and prop up the pit. 

19. Second, he should be able to drive an air hole, to cir- 
culate the air between different works ; in doing which, un- 
less he ascertain the relation between the different works, by 
noting the internal measurements, the expense of (be air 
hole will be thrown away, and the works will remain 
choked as before. 

20, Third, he should be able to sink a pit, either perpen- 
dicular or inclined, for the purpose of raising the wnter and 
ore, by means of whims and buckets, and forgiving ventila- 
tion to the works. To do this, the internal distance of the 
works infected with vapour, or occupied by water, must be 
measured, and the spot where they are situated, and termi- 
nate, must be ascertained; then, measuring from the fixed 
stake of the mine, upon the surface, an equal number of 
varas must be set off in the same direction, and the pit must 
be sunk, perpendicularly, down upon the works. Pits some- 
times cost 30,000 or 40,000 dollars, or upwards. What an 
irreparable loss then, if, after the expenditure of so much 
time and money, the pit should prove to have been mis- 
planned, through the ignorance of the surveyor ! 

31. Fourth, he must be able to drive an adit from (he 



* Si;e cbap. S aud 14, ordiii. 17 atid 3 
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skirt of a hill, to aifurd an exit (o the water of the lower 
workings of mines, where water prevails. For this purpose, 
the depth of the hot torn workings must be ascertained, in order 
to calculate what declivity will be afforded, and at uhat 
depth the adit must be commenced below those workings. 
These are works of enormous expense; and to find, 
after many uaroj'are driven, and many years have elapsed, 
that they are misplanned, as we have known to occur, 
is a terrible affliction, but may easily happen, if the ope- 
ration be commenced upon insufhcient data, conjecture 
being trusted to, instead of the demonstrative certainty 
afforded by geometric measurements. 

S3. Fifth, he must have sufficient skill to drive a contro- 
mina, or work of communication between two different 
mines, the object of which is, lo make the pit of a contigu- 
ous mine available for drawing off the water, rubbish and 
ore, from both, instead of incurring the double expense ; or 
for the purpose of ventilation. For this work it is neces- 
sary that the minesshould be surveyed internally, to ascer- 
tain their distance, and the same rules must be observed as 
in preparing to sink pits or drive adits. 

23. Sixth, he must know how to frame the pillars of 
support, according to the nature of the vein, so that the 
lives of the workmen and the interest of the public be not 
hazarded by the falling in of the ground. 

24. Seventh, he must be acquainted with the mode of 
lining and timbering the pits, for it often happens, that after 
great expense in timber work, they fall in, from the timbers 
bein" insufficiently secured and connected. So also the pil- 
lars of support, whether in mines of silver or gold, must be 
completely lined with timber, to prevent the total giving 
way of the ground. 

25. Eighth, he should also know how to estimate the 
quantily of water, to regulate the amount to be contributed 
by those who are benefited by some general work of draia- 
a-'e; for which purpose, it is necessary to ascertain what 
amount of benefit they derive, or whether their mines re- 
main unaffected by such general work of drainage. 
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36. Ninth, be most be skilled Jn delineating the works 
in maps or plans, with proper scales, that the Judges and 
ministers may comprehend the relative distances, and may 
be inforilied from the map, of what they caoiiot inxestigate 
in the mine itself. 

ST. Besides all this, he mu^l be supposed to be not only 
A complete geometrician, familiar with the usual practice 
of geometry, but also versed in the knowledge peculiar to 
the art of mining, and e(]ual to the performance of all the 
operations required in this pursuit ; for although the quali- 
fications we have enumerated are considerable, there are 
others, almost innumerable, required in this arduous profes- 
sion, the chief of which is an acquaintance with the quali- 
ties of veins and ores, and with the indications exhibited by 
the matrix, or by the rock itself. All which involve, not 
only the benefit or advantage of the mine owners imme- 
diately concerned, but likewise the interests of the proprie- 
tors of the adjacent mines. It is lamentable therefore, that, 
when investing their property in objects of such high im- 
portance, and involving so much risk and expense as an 
adit, pit, or air bole, the miners should be obliged to place 
themselves blindly at the mercy of 9ome grossly ignorant 
and rustic miner, and in the end to have their eyes opened 
by the discovery of some grievous error. We say blindlyf 
because there are many mine owners, who, although they cer- 
tainly go down into, and inspect the mines, do so with their 
butwardeyes only, and not with (hose of their understand- 
ing; not having the requisite knowledge for planning or 
conducting works of this nature. There are others, worse 
than these, who may be regarded as totally blind, for they 
do not even go dov*n to inspect their mines, remaining in 
ignorance of what works are required, whilst (heir servants, 
baving only to render an account to others, no better than 
' tbemselveB, conduct the works in an improper and injurious 



28. The fact is, that all these points require very serious 
consideration, and ought to be laid before his majesty, that 
means may be devised to prevent the serious damage occa* 
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sioned by mistakes in boundaries, in works, in machinery, in 
pits, in the timberwork, in adits, in contraminas and other 
operations of the art. The chief alcaldes, to whom, in 
concert with the surveyors, the ordinances confide these 
works,* are, in general, strangers to (he profession and ig- 
norant of its riiles, and merely lend their presence and 
sanction to the proceedings ; the parties are eager in push- 
ing their interests; the mining deputies are taken from 
amongst the mine owners themselves, and the surveyors are 
unskilled in their art ; so that the ends of justice are com- 
pletely eluded and frustrated. 

29. In Germany, these surveyors are called jurais : they 
are required to be skilled in the art of mining, and to be 
persons of trust and probity; the number appointed is equal 
to that of iho mines. If the jurats be ten in number, they 
are formed into five pairs, each pair visiting the works 
daily, in turn, to give instructions in all that concerns 
the working of the veins ; they are coadjutors and ad- 
visers of the superintendent of the mines, who deter- 
mines nothing, whether the dispute concern boundaries, 
mea'jurements, accounts, or any other question of justice, 
without their concurrence, as will be seen by referring to 
Agi-icola.+ 

• Chap. 10, sup. ord. 24- " The mining justitf, ivlio shall, under the«e 
our ordinances, have cognizance of such matters, shall set out such boun- 
dary •takes, taking with him persons who understand staking out mines." 

■ Agricol. de re metaJl. lib. 4. pag. 6(i et 67. ibi : " Jam ad juratos 
veaio, qui viri sunt experientes rei metallic^, et bona: fidisi j eorvmautem 
numems est pro fodinarum niultitudine, vel pane i tat e ; si igitur decern 
fueHiit, quinque erunt collegii decemviralis paria, unumquodque autem 
par singulis diebus quibua operarii laborant, alicujus partis, cujus procn* 
ratiooi pro^ficitur, fodinas lolet inviaere ; contemplantor vera, et conside- 
rant singula, et cum prasside cujuique fodinro detlberant et consultant de 
foEsionibus, de machiuis, de HubstrHCtiooi bus, deque aliis omnibus. Poi. 
tremo, magister metallicorum, absentibus Juralis, quia ei consiliarii et 
adjutorpE dati sunt, Deque jus alicujiiK fodinv conlirmat, neque fodinaa 
dimetitur, earumque terminosconstituit neque coiitroveraiam de1imitibn> 
diriiDit, neque jns dicit, nee detiique uUam accepti, expensique rationem 
audit," 
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30, The Romans placed the professors and atudenta in the 
art of dividing land, in so high a rank, that they desig- 
nated them as illustrious and distinguished; but if they un- 
dertook to decide questions of this kind, without being at 
the same time professors of geometry, they were condemned 
to death, as appears from the rescript of the emperors Theo- 
dosius and Valentinian, cited by Julius Frontinus, amon^t 
the works of those authors who have treated of the division 
of the boundaries of land." 

31. By this law also, those who culpably occasioned loss of 
lives or property, by the falling in of a pit or mine, havingset 
themselves up as professors of an art they did not understand, 
were condemned to death ;t it was highly expedient, how- 
ever, to stimulate the people to occupy themselves in so 
distinguished a pursuit as that of a measurer of land, and 
more particularly of mining ground, even were it only for 
the honour and advantage of the proprietors, and to rescue 
them from the rude management of those who style them- 
selves miners. 

39. And this might be accomplished without going so 
far as to invest them with judicial authority, as in Germany, 
or conferring upon them the title of illustrious or distin- 
guished, as amongst the Komans ; all that would be neces- 
sary would be to appoint such a number of skilful persons. 



* Apad JuliuiD Frontinum, de Itmitibus agrorum, inter op«r)i quibua 
titulm, Auctores finium regund, pag. 49. ibi ; "Opeatque auxilio nostrtt 
clementie de maKiaCeriU agrorum geometriiP, vel de floiuni regundorum, 
vel maxime de diacipulia corum, cura magna HanciiiiDg, ut spectabiles 
■cribantur j quoriism qni non fuerit prorcssua super liac lege aancimu* 
damnBri, ai aine profesiionejudjcaverit, capitis scntenlia ferialuf: nam et 
nsum armorum discere comptelluntur agrimensores. DalDm V. Kal. Mart. 
Constantinopoli, Theodoslo A. Cosa." 

i Kreba, de ligno et lapitte, sect. 7. ^ 1. ibi : " Hi ai lata culpa, vei 
dolo, alteram ad fodiendum perauadendi causa in nieiitiendo refellerint, 
falsumve modum renuntiaverint, ad prsatandnmoinne quod interest jure 
obligantur." Et J. 2, "Quod peritissimi elignntur; intruii relegantur 
■erereque puniuntur. L. 6. vcrbo, lapidem, S. si mensor fulaum modorn 
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in each of the mining districts, as circumstancca might re- 
quire; making it a rule that these persons should not be 
allowed to exercise their business, without a proper licence, 
to be approved by the royal audiencies; first undergoing a 
strict examination before one or two of the ministers of the 
audiency, in the rules of the ordinances, and the principles of 
geometry ; that the examining professor of mathematics at 
the univeraity, or some other person, to be selecled by the 
audiencies, should attest their proficiency on oath ; and that 
upon appointing surveyors in any of the mining districts, a 
selection should be made, the preference being given accord- 
ing to the experience they might have acquired in the 
mining districts, in assisting in surveys, and in planning pits, 
adits or other works, according to the reports of the Itiining 
deputies. 

33. We see what strides arc made in all the arts and sci- 
ences, when honour or interest are held out as a reward for 
exertion.* The latter motive it would be easy to supply, 
without any great sacrifice on the part of the miners, by one 
or tv/o piedras demano; a contribution which would not he 
felt, out of the great quantity of ore wasted by and stolen 
from them, although they would find it of eminent advantage, 
in raising up persons competent to conduct works of such 
importance to the security of the mines, and the improvement 
of their capital. 

34. Were this plan adopted, the republic would be well 
served, and the consciences of the superior judges exonerated 
from a grievous burthen, for it is a most unsatisfactory task 
to have to decide, judicially, upon facts resting upon the au- 
thority of an unskilful surveyor ; and it is matter for serious 
reprobation in the latter, to exercise himself in matters which 
he does not thoroughly understand, and from his incompe- 
tence to perform which, the most serious injury may result. 



• D. Ambr. super Lucam, lib, 5, cap. B. " Stuclia 
retnuneratione torpcicuiit." 
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SECTION III. 

Of Ike instruments required in surveying. 

35. Having set forth the fjualifications required in the 
mining surveyors, we proceed to treat of the instruments 
used in making the survey. Without well adjusted instru- 
ments, it \a impossible to calculate the length, breadth or 
depth of a mine ; as it is by these means that the bearings 
are taken, the calculations regulated, and the distances in 
degrees and varas estimated; consequently, if they are 
defective, there will be a corresponding error in the cal- 
culation. 

36. The instruments which it is important and necessary 
to have for this purpose are : — Firfet, a needle to indicate the 
bearings. Second, two staves of three vcrrtuin length, three 
fingers in thickness, and four in width ; one of which should 
have a line traced along it, to be used with the needle, 
which is placed upon it in observing the bearings. The 
other staff is used to support the former in taking the levels, 
the first being placed in the direction or line of bearing re- 
quired to be observed, and the other perpendicular to it. 
Third, a level, for the purpose of ascertaining, when placed 
upon the staff", whether (he latter is accurately horizontal. 
Fourth, a square, to set off" the angles with precision ; which 
however may be done by means of the needle. Fifth, a gra- 
duated semicircle for observing the distances, in crossing 
any large ravine, or considerable elevation. Sixth, a diop- 
tric rule,* to be used in taking the observations in the cases 
last-mentioned. Seventh, a line and plummet. Eighth, a 
pair of compasses, rule and scale, for the more minute opera- 
tions, to which the out-door ones are to be afterwards re- 
duced. Ninth, a yard, divided according to the standard 
measure, which should admit of being bent in two, as there 
are frequently places in the interior of mines, where it is 
necessary to measure by half, or even quarter varas. Such 



■ A rule runiished with siglitc 
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are the implements a nice and exact surveyor should be 
ruriikhed with. 

37 Some, however, proceed in a very simple way, con- 
ducting their survey with a needle, level, sanco, line etid 
plummet only. Furnished with these, they commence each 
level from the point where the plummet drops, and when 
they come to any large ravine or inaccessible height, they 
draw the line over it, ao as to touch it on each side, and guess 
at the exact distance; and there being no one to gainsay 
them, no other surveyors but themselves, and no better ma- 
thematical instruments than their own, the measurements are 
allowed to pass. Such surveys, however, are far from exact, 
as well from the obstacles interposed by the rocks and the 
irregularities of the ground, as from the unsteadiness and 
flaccidity of the line when extended ; all which render it 
very dilBcult to ascertain exactly the length, breadth or 
depth required. 

SECTION IV. 

0/ the surface mrvetjing of mines. 
38. Upon plain ground, the business of surveying docs not 
present much difficulty, but as mines and veins are gene- 
rally situated in mountains and amongst rocks, with various 
cliffs and declivities, as was noticed in the proper place,* it 
is very easy to fall into error. As, for instance, it might be 
assumed that the length of 120 varas, allowed to a common 
mine, ought to be measured upon the slope of the hill, in a 
line with the surface of the ground ; in which manner no 
doubt, 120 varas would be measured out, but these would 
not be varas in length, but in length and height, and the 
measurement would be erroneous, for the ordinance in- 
tends, in a.isigning this length externally, that the length 
internally allotted for working should correspond, and con- 
sist of a like number of varas. A man extended on the 
ground, measures two varas in length ; if he is measured 
when standing on his feet, he measures two varas, but varas 



• Vide anpTO, chap, g, n. IS and 17. 
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in height. A plank, of a palm id width, laid upon a table^ 
occupies the space of a palm along its whole length; bat 
if placed half inclined, it will only occupy half a palm, 
measuring from its upper edge to the plane of the table. 
Just so then, is it with the mine ; it is to be ISO varus in 
length, but if this space be measured off upon the decli* 
vity of a bill or mountain, the length will be so much the 
less, in proportion as the declivity is greater. And conse- 
quently, in taking the measurement, the line must not be 
placed even with the ground. 

39. In surveying the surface of mines then, the different 
declivities must be reduced to one plane, by means of the 
level ; by which means an allowance is made for the space 
due to the difference of altitude, according to the slope of the 
ground ; as explained in the ordinance of Peru.* To com- 
prehend this better, the surveyor may reflect how the leo^h 
and height of a flight ofsteps are measured, which is the illus- 
tration selected by Saenz. A flight of twenty steps for in- 
stance, each a palm in height, will be twenty palms, or five 
Castiiian mros in height, and if each step be tialf a vara 
wide, the (light of steps will be 10 varas in length, from the 
edge of the uppermost to the foot of (be lowest. 

40. So it is in surveying the various descents and declivi- 
ties of a mine. Let the staff be placed in a horizontal po- 
sition, commencing from the fixed stake of the mine, and in 
the direction in which the miner may wish to lay down the 
length or breadth of his mine, as may be most convenient ; 
let this first level be taken with the instruments above-men- 
tioned, and at the end of the three varas covered by the 
horizontal staff, let the plummet be dropped perpendicularly 
to the ground ; let the three varas thus measured longitudi- 
nally, and which constitute the first stair of the mine, be 
noted down on one side of a piece of paper, and on the 
other the depth, or the perpendicular distance between the 
first and second stairs. Let another level be commenced 



I 
I 



* Ord. 1, tiL 3, conuerniag n 
p. S, cap. 1, pag. 110, 



n Escalooa, Gszoph. lib. 8, 
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where the plummet has fallen, repeating the operation, and 
MO on, until the number of varus the miner requires in that 
direction is complete. By pursuing the above course, a 
series of steps will be formed, with this difference only, that 
some of the levels may perhaps be laid down without any 
obstacle or descent intervening, the ground being horizontal. 

41. The surveyor must then return to the pit or fixed 
stake of the mine, and set off, in the opposite direction, and 
in the same manner as before, as many varas as will make 
up the required length of 120. When the length is ascer- 
tained, he mus( re(urn to the fixed stake, and measure off 
from it, for the breadlh of the mine, as many varas as the 
miner requires in that direction ; and having done this in the 
same manner as before, he must finally measure off from the 
fixed stake, on the opposite side, the remaining number of 
varas required to make up the full width. If, in this ope- 
ration, the length of the mine have been taken, half on the 
east side of the pit and half on the west, and the breadth, 
half on the south side and half on the north, the surveyor 
will thus have formed a regular cross. He must now pro- 
ceed, observing the same rules, to draw a line at right an- 
gles to each arm of the cross, through its extremity, so as to 
form a right-angled quadrilateral figure. 

4S. The miner may however, if he. pleases, in measuring 
the length of his mine, take any part of it, for instance, 10 
varas, in an easterly direction, and 110 in a westerly one ; 
so with regard fo the breadlh, he may take 10 varas in one 
direction, and 50 in the other; by which means he will form 
an irregular, but still a rectangular, cross. He may also, if he 
pleases, measure off the whole length of his mine, on the 
samesideof the fixed slake, and so likewise of the breadth, so 
that the fixed stake shall be at one corner of the parallelo' 
gram. But in whatever direction the miner may measure 
the length and breadth of his mine, the whole of the 
oblong will be adjusted, in the same manner as we have ex- 
plained above with reference to a part of it. For greater 
clearness we shall give two examples, with figures, one 
from Tosca, the other from Saenz. 
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Example from Tosca.* 

43. To ascertain the point on the surface, corresponding 
to the extreme point of the works of a mine. (Figure 1, 
plate 1, at the end of the volume). Suppose a mine already 
dug or worked, and that it is wished to find the point N, on 
the surface of the ground, corresponding perpendicularly 
with the extreme point of the works of the mine. Opera- 
tion : — Lay down on paper, by the preceding rules, a plan of 
the mine, from which it will be ascertained how many feet 
there are in a right line from the entrance M to the point P. 
Suppose then that MP = 173 feet. Set up a perpendicu- 
lar rod AM, and place upon it the yard AB, accurately 
horizontal, and in the same direction as MP, which may 
be accomplished by means of the compass, as I have shewn 
elsewhere. Measure the number of feet AB extends, and 
note the result ; do the same at B, and note the feet in CD, 
and so on until the sum of the spaces AB, CD, &c. 
amounts to 173 feet ; the point where this number is com- 
pleted will be the point N, corresponding to the extremity 
of the works P. Thus far Tosca. 

44. This example illustrates very plainly the mode of sur- 
veying mines externally, whether from above downwards, or 
from below upwards ; for in descending from N, the rule 
being placed horizontally as before, the spaces in length 
and depth would be noted separately; and the requisite 
intervals would be measured successively, until the full 
number of varas required by the miner in that direction 
should be completed. 

Example from Saenz A 

FIG. II. PLATE I. 

45. From this figure it plainly appears, that it is possible 

* Tosca, Compendio mathematico, torn. I, trat. 3, de la geometria 
pructica, lib. 9, proposition 12, figure 21. 

t Saenz, Trat. de medidas de miuas, cap. 3, n. 18 and 19. 
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to ascertain distances in length or breadth, and depth, at the 
same time, and that the imaginary line AC, conceived to 
be traced within the bowels of the earth, and defined by the 
imaginary horizontal lines, indicated by dots, will shew the 
dimensions of the external perpendiculars. And in like 
manner, the longitudinal or lateral extent of the imaginary 
horizontal line BC, in the interior of the mountain (which 
we may suppose to be 15 varas), evidently corresponds with 
that of the external horizontal lines numbered 1,2,3,4 and 
5, parallel to it, and traced by the horizontal rule. 

4(>. The same course pursued in measuring these 15 varos, is 
followed with regard to the remainder, until the length of 
120, and breadth of 60, are made up; and when the quadri- 
lateral figure i^ complete, four stakes are set up, one at each 
corner, as in fig. 3, plate 1, where H ia thejixed stake, and 
those at the four corners are the boundary stakes, defining 
the limits of a regular mine. 

47. There are various difBculties of common occurrence 
in surface surveying. First, suppose, for instance, that in 
measuring from tl eastwards, a house ijbould intervene ; the 
plan would be to turn ofi* to the south or north, that is to 
say, (o tbe right or left, measuring 10, or IS varas, or more or 
less as circumstances might require, in one of those directions, 
so as to clear the bouse, or ravine, as it might be ; then to 
measure off from the extremity of thb line, and at right 
angles to it, in an easterly direction, a sufficient number of 
varasto clear the house on that side ; and then again, turning 
off at right angles, to trace southwards, a distance equal to 
the first turn ; which would evidently place the surveyor in 
aline with the point where the house intervened, and the 
distance between (he two points would be given by the num- 
ber of uaro^ measured off eastwards, upon tbe second turn, as 
appears from the example ABC, in the plan in fig. 3, plate I. 

48. Second, suppose, in the course of taking the measure- 
ments, a long and wide ravine, but of an equal height on 
each side, should intervene ; the surveyor must in this case 
observe, with his graduated semicircle and dioptric rule, 
from the point where the obstacle intervenes, a tree 
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or stone, or other object on the apposite aide of tlie i 
vine ; and notiag the ane;le, be must remove to some other 
station, at a known distance, from which he must take a 
second observation, noting the angle likewise. These two 
visual lines, with the distance between the two stations, 
which is known, will form a triangle, whence the distance or 
width of the ravine may be ascertained. For instance (fig;. 
4, plate 1), suppose that (he small tree D, being observed 
with the semicircle and dioptric rule from B, the edge of the 
ravine, the visual line makes an angle of ()0 degrees, uid 
that when the same tree is observed from C, the visual line 
makes an angle of 60 degrees ; then, reducing the observa- 
tions to a scale or drawing, like that in the figure, it is as- 
certained that from B to D, or the width of the ravine, is 
30 varas, which must be added to the number already mea- 
sured in that direction.* 

49. Third, suppose the ravine higher on one aide than on 
the other, the opposite side being the highest, as in fig. 5, 
plale I. The surveyor, stationing himself at A, observes 
with the dioptric rule the small tree C, resting the gradu- 
ated )*emicircle aslant upon ils diameter, which he places pa- 
mllel with the horizon ; and he observes that the imaginary 
visual line passes, say at 20 degrees. Setting up a mark at 
the point A, he removes to the point B, where, placing the 
semicircle in the same position, he observes wilh the diop- 
tric, rule the same small tree C, the visual line passing, say 
at 15 degrees; and be measures the distance between A 
and B, saj 20 varas. 

30. Hat ing done (his, the surveyor has three things given ; 
first, the horizontal line between A and B, SO varas; se- 
cond, the angle made by (he line AC, SO degrees ; and third, 
the angle made by the line BC, 15 degrees. Those which he 
requires are the length of the two lines A C and BC, the 
horizontal distance AD, and the perpendicular CD, let fall 



* The angles mid ba«e aHumei] by the learned author in this example. 
Ho not ngrec with the figtire, or with ihe result he arrives at— Traw. 



MINING OHDlNANCEt OP IPAIN. 



345 



upon the horizontal line AD at D. And by constructing the 
figure with a proper scale, upon a board or piece of paper, 
he will asccrlain from the three things given, those which 
arc required. 

31. By which means he will ascertain, that from A to C 
is 254 raras; from A to D 35 varas; the perpendicular 
CD 20 varas; then proceeding, as he may, to the small tree 
C, he will continue his measurements, adding 25 varas to 
those already measured between the fixed stake of the mine 
and the point A. 

52. Fourth, supposing the opposite side of the ravine to 
be the lowest, as in fig. 6, plate 1 . The surveyor, stationed 
at A, measures a distance of 7| raras to B ; making these the 
two stations. From A he observes the point C, the diop. 
trie rule passing at 65 degrees. He then takes an observa- 
tion from B, where the rule also passes at 65 degrees, and he 
ascertains, by constructing the figure upon a board or piece 
of paper, that the imaginary perpendicular line AD is 15 
varan, and the imaginary horizontal line DC, 32 varas; 
and adding these to the number of taras already measured 
up to A, he proceeds with the survey. 

53. Fifth, suppose the miner requires any number of 
varan, 40 for instance, in a southerly direction, and the 
ground be undulating, with ascents, declivities and breaks, 
as in fig. 7, plate 1 ; the surveyor will, in this case, set off 
various distances in a westerly, southerly, and easterly direc- 
tion, in turn, always at right angles to each other, and he 
will then lay down on paper the number o( varas measured, 
and the interruptions, forming little squares, from the top of 
the paper downwards. The number of varas taken in the 
southerly direction, will be equal to the imaginary line AB, 
which must, on completing the survey, be 60 jaras. The 
method adopted in tracing these lines, thus set off at right 
angles to each other in undulating and broken ground, in 
surface surveying, is of useful application in surveying mines 
internally, where this plan is adopted of necessity, as we 
ithall now proceed to explain. 
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Of Ihe internal surveying of mines. 

54. The first thing to he ascertained iti surveying the in- 
terior of a mine is the depth. If the pit be perpendicular, 
this is very easy, for by letting dywn the plummet and 
measuring the string, the deptli from the surface to the 
bottom is made out. But if the work runs a chiflott, that 
is to say, extending in length as well as depth, it becomes 
necessary to have recourse to the levelling slaves above 
described," and proceeding in the manner there directed, 
the longitudinal extent will be indicated by the sum of 
ihc horizontal spaces covered by the staff, and Ihe depth 
by the sum of the lengths of the plumb-line ; as in the 
instance of a flight of steps, where the horizontal width of 
a step indicates the length or breadth, and the distance be- 
tween the steps, the height or depth. As for instance, in fig. 
8, plate 1, where it is proposed to ascertain whether the 
miner has sunk the three estados or seven Caslilian varas 
required by the ordinance. + Suppose the vein underlays to 
the south, then, in order to ascertain whether the three esta- 
dos are sunk, measure the perpendicular AB, say 9| varas; 
CD, 2varas; EF,2tjaras; GH, l|raras; thesum of these 
is 8 varas. 

55. The second thing to be ascertained in surveying a 
mine internally, is the length or breadth, which is required 
to be known, first, in order to shew, in case of two or more 
mines communicating internally, which party has worked 
out of his owa pertenencia, and into that of another; which 
is the case alluded to in the 30th ordinance. Second, for 
the purpose of ascertaining whether an adit is of the pro- 
per number of varas, for letting off the water. Third, with 



" Ubi «upr. n. 40. 
t Cliap. 16, ord. 3 
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a view to make out at what point of the surface a pit should 
be sunk, so tbat it may proceed direct to the internal work- 
ings. And for various other purposes of the ordinances, 
which are explained each in its place. 

56, The internal dimensions of the mine, when correct, 
must always correspond with its superficial limits, and pre- 
serve the same direction ; for although (he workings of the 
mine may run in various directions, different from those of 
the lines traced on the surface, yet it will always Be neces- 
sary to preserve a correspondence between them, by ascer- 
taining and fixing the surface boundaries. Were it other- ' 
wise, a miner might have many pertenencias of ground 
internally, contrary to the ordinance. The surveyor, there- 
fore, must view it, as if the frame of the parallelogram were 
removed from the surface of the mountain and traced be- 
neath, supposing this to be possible. And as the figure upon 
the surface is a right-angled oblong, so should the figure 
traced internally, be a similar right-angled oblong, defined 
by lines let fall perpendicularly from the figure upon the 
surface. 

57, Which being the case, if the course of the workings 
precisely agree with either of the directions traced on the 
surface, whether lengthwise or breadthwise, and it be ascer- 
tained, by forming steps with the horizontal staves, that the 
work terminates internally, at a distance of 10 or 20 raras 
for instance, it will be evident, that a pit opened at the same 
distance upon the surface, will descend perpendicularly 
upon that point, as al B and C, in fig. 7, plale 1 ; where the 
work is supposed to run southwards. So, if the course of 
the workings correspond with any other of the four princi- 
pal directions, it is evident, that having ascertained the 
number of nzros in the length or breadth internally, if an 
equal number be measured off externally, and a pit or shaft 
be opened at that distance, it will descend perpendicularly 
upon the workings measured internally. 

58, Any person who is competent to measure depth, and 
length or width, upon the surface, and can set oS* lines at 
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right anglea upon undulating; ground, aa explained above,* 
will be able to make tlie like measurements correctly in the 
interior. And the four directions he has traced upon the 
surface, must be adhered to in the internal workings. Whe- 
ther the miner choose to measure the length or breadth of 
his mine, in the direction of the north, south, cast or west, 
or of any other of the thirty-two points of the compass, 
some four of them must invariably be followed upon the 
surface, and the very same four must be adhered to beneatb. 
And although it has already been made sufficiently plain, 
that the length or breadth, and the depth, may be estimated 
at the same time ; yet, for greater clearness, we have given 
another instance in fig. 9, plate 1, In this instance, the sur- 
veyor, to save trouble, and to make out more readily the 
number of mras in each direction, will form five little co- 
lumns ; one for the varus he finds in a downward direction, 
or in depth ; and the other four, for the four directions 
which are to be observed, corresponding with those ob- 
served on the surface. We will suppose, in this instance, 
that the length of the mine runs north and south, and the 
breadth east and west. The numbers indicate the points 
where perpendicular distances or depths are obtained, 
and the letters define the horizontal spaces. The sur- 
veyor, setting off from A, which is the fixed stake, 
measures to no, 1, with his lino and plummet, 7 varus in 
depth, which are the 3 estados required by the ordinance. 
From A to B, he finds 9 vuras in a southward direction, and 
to no. 2, 2 \aras perpendicular ; from B to C, 2 varus south, 
and to no. 3, 2 taras in depth ; from C to D, 2 varus south, 
and to no. 4, 1 raru in depth ; from D to E, 2 vuras east, and 
to no. 5, 1 ruru in depth ; from E to F, 2 varus east, and to 
no. 6, 2 luras in depth ; from F to G, 2 taras south, and to 
DO. 7, 1 Turu in depth : from G to II, S raras south, and 
to no. 8, Ij Taras in depth ; from H to 1, 1 ruru west, and to 
no. 9, 3 taras in depth ; from I to J, S raras south, and to 



' Vide Biipr. II. 5 
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no. lOy H varas in djepth ; from J to K, 2 varas west, and 
nothing in depth, the ground to no. 11, being level with the 
horizon ; from K to L, 8 varas south, and to no. 13, half a 
vara in depth ; from L to M, S varas west, and to no. 13, 
1 vara in depth ; from M to N, 1 vara north, and to no. 14, 
half a vara in depth ; from N to O, 9vara$ west, and to no. 

15, 1 vara in depth ; from O to P, 4 vara$ north, and to no. 

16, half a vara in depth ; from P to Q, S varas west, and to 
no. 17, 1 vara in depth ; from Q to R, 6 varas north, and 
to no. 18, nothing in depth ; from R to S, 8 varas east, and to 
no. 19, 1 vara in depth ; from S to T, 4 varas north, and 
to no. 80, 8 varasin depth ; from T to U, 1 vara east, and to 
no 81, H varas in depth ; from U to X, 8 varas north, and 
to DO 2Sy I vara in depth ; from X to Y, 8 varas east, and 
to no 23, H varas in depth ; from Y to Z, 1 vara north, 
and nothing in depth ; from Z toa, 3 varas east, and I vara 
in depth; from a to b, 4 varas south, and 8 in depth. 
Summing up the five columns in which the number of varas 
is noted, the result will be found to be 35| varas in depth ; 
18 in a direction north, 18 south, 18 east and 9 west. And 
thus the whole internal space of the mine, in all the directions 
in which the workings extend, has been surveyed, inch by 
inch, as is commonly said. 
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95 and aeqq. Of the desirable ends which would be attained by the 
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SUPPLEMENT. 

1. The method of mine-surveying which we are about to 
describe, is practised in Saxony, Hanover, Hungary, Tran- 
sylvania, iheTyrol, Austria, Styria, Salzbourg, the provinces 
subject to the king of Prussia, England and Sweden, and 
has been treated of by various authors.* For the infor- 
mation and learning contained in these notices, and likewise 
for the explanation of them given, we have to express our 
deep obligations to father Cbristiano Rieger, of the society 
of Jesus, professor of experimental physics, mathematical 
master in the Theresian College at Vienna, and now also in 
the Imperial College of Madrid, cosmographer to the su- 
preme council of the Indies, and a person distinguished in . 
this as well as in other branches of mathematical science. 
And as the experience of the above-mentioned kingdoms and 
provinces has established the utility and importance of the 



* Agricola, de r« inetall. lib. 6, de geomet. aubterr. Erasmus Reinhold, 
Vom, Markscheiden kurzer und griindlicher Unlerricht, Saalfetd, 1674. 
That is to say, A short and elementary explanation of subterranean geo- 
metry. Abr. 4 S'choremberg, Berg information. Leipzig, 1693. Thatia 
to lay, Information concerning mines, Bergbau Spiegel. Balthas. Ruesler. 
That is to say. The glass of mining. Nicol. Voigtel, Mark«cheide- 
kuiiBt, Eisleben, 1686. That is to say. Subterranean geometry. Joa. 
Gottfried Jugel, OrundHoher und deutlicher Begriff vom Berg-bau, , 
Schmelzweaen, und Markscheiden, Berlin, 1744. That is to say. An 
elementary and clear idea of the working mines, of smelting, and of 
subterranean geometry. Prider. Giiliel. deOppel, Anieitung zur. Mark- 
scheidebunat nach ihren A/ifangsgrunden und Auiubungen. Dresden, 
1749, That is to nay : An introduction to subterranean geometry, accord- 
ing to its principles and practice. Leonh. Chrisloph. Sturm, GeometrifB 
subterraneae compendium. Joa. Fridet. Weidler, Institutiouea geometriee 
sublerraiiee. Wirteniberglfe, ITSSj edition nova, 1751. 
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methods described in these notices, as tendiog; to introduce 
that minute exactness, which the importance and value of 
the mines render necessary in subterranean geometry, it 
will be as well to give some explanation of them ; in doing 
which, we shall give an account, first, of the tables em- 
ployed, and the use made of them by surveyors, in deter- 
mining the perpendiculars and bases corresponding to given 
angles; second, of the geometrical instruments; and third, 
of their application to the problems of mine surveying, both 
external and internal. 



Explanation of the table employed for determining the per- 
pendiculars and bases. 



S. It must, in the 6rst place, be observed, that the mea- 
sure proper to be used in the survey, is a surveyor's fathom 
of two Castilian raras in length, and divided into eight 
parts or palms, each palm into ten parts or fingers, and each 
finger into ten lines or scruples, which will exactly corres- 
pond with the measures usod in Germany. 

3. This being premised, it is to be observed, that the first 
column, on the left hand of the table, indicates the num- 
ber of degrees in the angles observed with the level or semi- 
circle, and that the last column on the right band also indi- 
cates the number of degrees in such angles ; those on one 
side of the table, forming thecomplement of the correspond- 
ing ones on the other. 

4. If the length of the line and the angle be given, and 
the perpendicular be required, the degrees in the first 
column must be reckoned from above downwards, from the 
beginning of the table to the end ; but if, the length of the 
line and the angle being given, the base be required, the de- 
grees must be reckoned from the end of the tables to the be- 
ginning; that is to say, from below upwards. To denote this, 
and to shew the order in which the degrees are to be taken, 
the word perpendicular is written at the beginning of the 
table, at the head of the first column on the left hand ; and 
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the word base at the end, at the foot of the last columli on 
the right hand. 

5. The numbers placed at the head, or in the upper line 
of each page of the table, indicate the surveyor's fathoms, 
measured off in the hypothenuse, or length of the string, 
in fractions of |, |, and i of a fathom, and in lengths of 
1, S, 3, 4, 5, 6, 10 and 20 fathoms. The intermediate num- 
bers between 6 and 10, and between 10 and 30, and those 
above SO, although omitted, may be determined from those 
inserted in the table. 

6. The other spaces form what is called the common area. 
When only one number or figure is contained in this com« 
mon area, or in any of its spaces, as is the case at the begin- 
ning of the table, it denotes scruples or tenth parts of a 
finger; if there be two numbers or figures, that on the left 
hand denotes fingers, and that on the right, lines, or tenth 
parts of a finger; if three figures, the left hand figure de- 
notes eighth parts, or palms of the surveyor's fathom ; the 
middle figure, fingers ; and that on the right hand, tenth 
parts or scruples of a finger. If there be four characters or 
figures, the left hand figure denotes fathoms ; the next, 
eighth parts or palms ; the third, fingers ; and the fourth, 
lines or scruples of a finger. As for instance, the four 
figures 3139, are to be read thus: 2 fathoms, 1 eighth or 
palm, 3 fingers and 9 tenth parts or scruples of a finger. 

Of the use of the Table. 

7. The length of the perpendicular is found in that space 
of the common area, which forms the junction between the 
perpendicular column, containing the number of surveyor's 
fathoms, making up the length of the string, and the hori- 
zontal column or line, containing the number of degrees, 
reckoning from the left hand of the table, as above ex- 
plained. But the length of the base is found in the space 
where the column containing the number of fathoms, 
making up the length of the string, meets the column con- 

2 a 
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taining the degrees, traced from the right hand of the table, 
reckoning from the end of the table upwards. 

8. For instance, suppose a hypothenuse or length of 6 
fathoms to be measured, and the semicircle to indicate an 
angle of 12| degrees ; the perpendicular will be found, by 
looking in the common area, in the space which corresponds 
to the numbers 6 at the top, and 12-J on the left hand side, 
to be, 1238; which denotes 1 fathom, 2 eighths or palms, 3 
fingers and 8 tenths of a finger. 

9. But if, the angle and hypothenuse being the same, the 
base be required, it will be found to be 5686, the number 
contained in the space corresponding to the number 6 above, 
and to 12| degrees on the left side, reckoning from the end 
of the table. This number denotes 5 fathoms, 6 eighths or 
palms, 8 fingers and 6 tenths or scruples of a finger. 

10. The numbers constituting any integral result in the 
common area, may also be found separately in the table. 
For example, suppose a hypothenuse of 5 fathoms, and an 
angle of 4| degrees, given; the perpendicular correspond- 
ing to the 4 degrees being first sought, in the space where 
the columns containing the 4 degrees and the 5 fathoms 
meet, is found to be 279. The part which corresponds to the 
} of a degree being next found, proves to be 17, which, 
added to the 279, will give for the true perpendicular, 296; 
or 2 eighths or palms of a fathom, 9 fingers and 6 tenth 
parts of a finger. The same method may be pursued with 
regard to the bases, taking the degrees and parts of a de- 
gree from the right hand column, as explained above.* 

11. If the lengths given are not to be found at the top of 
the table, they may be determined from those which are in- 
serted there, by mere addition. For instance, suppose it be 



• The result given by this method will only be an approximate one, 
and it cannot be employed, even with an approach to accuracy, except 
when one of the angles into which the whole angle is divided, is very 
small. — Trans, 
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required to find the perpendicular corresponding to a hy- 
pothenuse or length of 13 fathoms and 5 eighths or palms, 
the angle being 34 degrees. 

12. It will be at once observed, that the number ISf may 
be resolved into 10, 3, | or |, and | ; which numbers will be 
found in the top or first line of each page of the table. The 
perpendiculars corresponding to these several numbers 
must be put together and summed up, thus: 

10 fathoms 5473 

3 1542 

i or| 223 

i 55 



Perpendicular sought, 7293 ; or 7 fathoms, 2 eighths or 
palms, 9 fingers and three tenth parts or scruples of a 
finger. 

13. If the hypothcnuse, or length given, include fingers, 
besides the eighth parts, first find the length corresponding 
to a fathom, or to the eighth part of a fathom (which con- 
tains ten fingers), and the parts corresponding to the fingers 
will be found by the rule of three. 

14. For instance, let the perpendicular corresponding to 
a hypothenuse of 6 fathoms and 7 fingers, and an angle of 
16 degrees, be required. The tables will give, for the 6 fa- 
thoms, 1523. This done, look for the parts corresponding 
to an eighth or palm, which will be found to be 27. The 
question will then be, if 10 fingers give 27, how many will 
7 give? and the answer, by the rule of three, will be found 
to be 18 parts, neglecting fractions; that is to say, 1 finger 
and 8 tenth parts or scruples of a finger; and adding toge- 
ther the 1523 and 18, the result gives, for the perpendicular, 
the number 1541, or 1 fathom, 5 eighths or palms, 4 fingers 
and 1 tenth part or scruple of a finger. 

15. By this table, thus explained, the surveyor may 
ascertain, from the length of the string, and the number 
of degrees in the angles observed with the semicircle, any 
distances required in the mine, whether internal or super- 
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ficial. And by making a little memorandum of the spaces 
and angles observed, in the manner we shall afterwards 
explain, he will be enabled to use the table, either upon 
the ground or at home, in determining and ascertaining the 
horizontal and perpendicular distances, and in constructing 
from them a proper plan. 



'¥^y/. 
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ORDINANCES OF SP 



itk an explanation 



rO/the instrumeitts required in surveying, i 
of their use. 



17. The instruments are as follow : — First, a spike; se- 
cond, a measuring chain; third, an instrument for measuring 
or indicating the angles; fourth, a level or semicircle; 
fifth, a suspensory compass; sixth, a horizontal or plane 
compass; seventh, an instrument for drawing or delinea- 
ting; eighth, a horary circle. 

18. Surveyors employ lines of two different kinds, the one 
of string and the other of metal; the string is about the 
thickness of a quill, and the number of surveyor's fathoms 
■ t contains are indicated by small plates or pieces of copper 
suspended from it; in calm weather it may be used in sur- 
face surveying, and it may also be employed underground; 
but as the air is often damp in the interior of mines, this 
line is used more for marking ihe direction of Ihe works, 
than for measuring distances. After taking the measure- 
ments with the string, the distances are rectified ; that is to 
say, they are re-measured with the measuring staff (which is 
of wood or metal), or with the chain. 

19. It is not desirable to measure with the string more 
than six or eight fathoms in one length, as it assumes a cur- 
vilinear form, in consequence of its weight. At the end of 
the six or eight fathoms, the line should be secured by a 
metal spike, with a wooden top ; and the surveyor should 
be provided with from four to sis of these spikes, the form 
of which is shewn in fig, 1, plate 2, at the end of the 
volume. 

30. The measuring chain, or metal line (fig. 9, plate 8), 
used in mine surveying, is the same as is used in geometry. 
Each joint or link should Bo half a palm in length ; am! the 
surveyor's fathoms should be indicated by slips of metal 
suspended from it, as in the siring. 

91. That the correctness of the measurements may not be 
affected by the weight op the joints or links of the chain, or 




J 
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by the angles they Torni, it b expedient that the length of 
the chain should nut exceed six surveyor's fathoms, or 
twelve Castilian varas; which dimensiuns will render it 
convenient for tracing the tines, and measuring the lengths 
into which the string is extended. 

22. The extremities of this chain must be furnished with 
rings somewhat thicker than the intermediate links, and 
about a finger and a half in diameter, so as to admit of the 
spike being passed through to fix it, and that the chain may 
be drawn quite tight. 

23. The instrument used for measuring or indicating the 
angles (fig. S, plate 2), is a thick wooden rule, of a palm 
in length. This is connected with another piece of wood, 
by means of a screw or peg, so as to move freely, and to ad- 
mit of being fixed in any position at pleasure. Upon its 
upper surface, at each extremity, are fixed metal sights; 
and beneath, is a brass wire, atretched parallel to the line 
between the two sights. 

24. The level or semicircle (fig. 4, plate 2), consists of a 
light plale of well-hammered metal, not so heavy as to 
weigh down the string; it should be six fingers in diameter. 
The circumference is divided into 180 degrees, and each 
degree into half and quarter parts. 

25. The suspensory compass (fig. 3, plate 2J, consists of a 
ring of metal, furnished with hooks, which should be strong 
and elastic, end should fit closer than those attached to the 
semicircle, that they may he adapted firmly to the string. 
Those attached to the semicircle may be left free, to be 
adapted as may be convenient. 

26. Besides the larger ring, the suspensory compass has 
another more slender ring, placed transversely across the 
first. The compass is placed within both these rings, being 
fitted into two small holes, bored in the lesser ring or circle. 
The diameter of the compass-box should be two and a half 
or three fingers, and the divisions marked on its periphery 
or circumference, should he as follow, 

27. The circumference of the circle should he divided 
into 34 parts (which are called hours), and each hour into 
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eight minutes, or eight pai-ts; so thai the whole periphery 
is divided into 193 parts, and not into 3G0, as is the practice 
in geometry. 

38. The east and west points must be marked upon the 
plate, with the greatest nicety and care, but in reverse posi- 
tions to those on the ordinary compass; that is to say, where 
the west is marked upon the former, the miner's compass 
must denote the east. 

29. The horizontal or plane compass (fig. 7, plate S), is a 
compass or box, furnished with a magnetic needle, and 
divided into the parts marked in the figure. The hours are 
marked upon it, in the manner usual in a northern sun-dial. 
The box ought to be fitted up with a moveable index, 
longer than the box itself, and marked or scored at each 
end. 

30. The instrument for drawing or delineating (fig. 8, 
plate 2), has two sights. It is of a rectangular form, and 
generally has a compass of its own, or a place adapted for 
fitting in the box of the suspensory compass when detached. 
The sights are half a finger in height, and must be adapted 
BO as to admit of being raised or lowered. This instrument 
should be six or seven 6nger9 in length, and four in 
width. 

31. It is rectified and adjusted by trying it with the sus- 
pensory compass in the following manner. Two staves are 
set up on any plane surface, at 1(H) paces distance from each 
other. The delineating instrument is applied to one of 
them, and the sights are directed to the opposite staff". Then, 
without moving the instrument, and guiding the eye along 
the wings or ledges at its sides, it is noticed whether the 
opposite staff is in a line with ihem ; if so, the instrument is 
true. 

32. The hour indicated by the needle is also noticed, and 
then, drawing a string from one staff* to the other, or to 
some other intermediate staff* or staves in the same right 
line, the suspensory compass is applied at several points in 
the string ; and if the needle always point to the hour it in- 
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(licaled when placed on the delineating instrument, both tii' 
struments arc correctly adjusted. 

33. The horary circle (fia^. 9, plate 2,} is a disc of metal, 
of four fingers in diameter, the circumference being divided 
into hours in the ordinary way. 

34. In the centre of the circle, a hole is bored to admit 
the passage of the string, and at a little distance from the 
centre, is a small moveable wheel with a hook, which is in- 
tended to admit another string. 

35. Two curved plates, each bored with a hole near its 
extremity, are fixed to the circumference, at any point of 
which they may be made fast by a screw, as circurostancea 
may require. 

36. The expense of these instruments, which must be 
kept in a proper case, also containing the common rulers, 
compasses and scales, is not heavy. And even if there 
should be no artificers in New Spain competent to con- 
struct them, it would be a very trifling expense to keep one 
or two cases in each mining district at least, for such opera- 
lions as might be required; or they might be placed under 
the charge of the surveyors themselves. 



0/ (he loadstone and needle, a practical acquamlance with 
which is of great importance in surveying mines. 

37. In the choice of a loadstone for touching the needle, 
ftll that is to be attended to is, to select that whicli has the 
greatest power of attraction, and will support the greatest 
ireight of iron; for it has been observed that the virtue 
varies in the specimens produced from different mines. It 
must also be observed whether it retains the iron firmly, not 
readily parting with it. 

38. The degree of virtue is indicated by the colour. A 
loadstone of a black colour, inclining to blue, is generally 
of superior virtue; those which have veins or rays of an ash 
colour, or of flesh colour passing into grey, are not so much 
eateemed, although stones of a dark chesnut colour generallj 
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have very g;reat ^wer. It is observed that very heavy 
loadfitonos are not well adapted for touching the needle, nor 
for impressing them with a prompt and precise tendency to 
the pole. 

SO. There are two methods of ascertaining the north pole, 
or point of attraction. According to the first, the loadstone 
19 suspended by a silken thread, or thrown upon the surface 
of a bason of quicksilver, or placed upon a small board, 
which is floated in a bason of water. It will then continue 
to vibrate, till one pole points to the north and one to the 
south. Before making the experiment, it will be as well, 
first, to trace a meridian tine in the vessel containing the 
water or quicksilver, by which means, the loadstone being 
afterwards fixed, the pole will be ascertained with more 
accuracy. 

40. The pole being ascertained, should be marked on the 
rough stone, which should be rubbed down upon a grind- 
stone, into the form of a parallelopipedon, in such manner 
that the meridian lino shall pass through the middle, or at 
any rate, that the pole shall be well defined on one side. 

4). If, in the course of grinding down the rough stone, 
the north point should be lost, but the side on which it lies 
be known, it may be recovered, thus. Let a small fragment 
or grain of loadstone, about as large as the head of a com- 
mon pin, be placed over against the north side of the stone, 
and then let the loadstone be gradually moved towards the 
small fragment, which will start towards it. If it adhere so 
as not to be readily detached, the point it touches will be the 
north point; but should it fall off upon a slight movement 
or shake, this is an indication that the point is not yet deter- 
mined with precision, and a fresh trial will be necessary. 

42. The same method may be applied, if the form into 
which the loadstone is required to be reduced, be spherical. 

43. The second method of finding the pole, is as follows: 
The loadstone is placed near a compass, furnished with a 
good needle ; the poles of the loadstone will then attract the 
different extremities of the needle, but in such manner, that 
the north pole of the loadstone will attract (he south pole 
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of the needle, and ihe §outb pole of the formei', the north 
pole of the latter; or in other words, each pole of the load- 
stone will repel the corresponding pole of the needle, and 
attract the opposite one. 

44. If there be any iron filings at hand, let them be 
sprinkled on a piece of paper, beneath which let the load- 
stone be placed. The filings will then arrange themselves 
in curved lines on the paper, pointing to the two poles; 
and in order to ascertain which is the north, and which the 
south pole, apply the needle as direcled in the last number. 
We now proceed to treat of the needle. 

43. The mode of coinrnuiiicating to it the power of the 
loadstone, is as follows. The needle is rubbed four or five 
times, from Ihe middle to the extremity, with the iron of an 
armed loadstone, at the part eorreyponding to the north 
pole. Care must be taken in this operation, not to rub 
backwards; hut placing the loadstone upon the needle, to 
rub straight forwards towards the extremity, and instead of 
reversing the stroke, to move the hand in an arc or semicircle, 
bringing the loadstone back to the middle of the needle, and 
so throughout the operation ; for by drawing it backwards, 
much of the virtue would be lost. Having thus prepared 
the needle, it must be kept a week or two in a clean place, 
as it should not be fixed in the compass-box immediately. 

46. There are some who touch the other arm of the 
needle with the opposite end of the loadstone ; but this is 
unnecessary, as it is quite sufficient to touch the needle with 
the north end of the stone. 

47. It is expedient to keep the needle out of (he way of 
iron, or of the loadstone, lest it should lose its briskness; it 
ia therefore not used in iron mines, except for the prelimi- 
nary measurements, and for ascertaining the direction of 
the works, as will he mentioned in the proper place. 

48. The loadstone is kept in a small basket, containing 
iron filings, or small pieces of iron wire; or is suspended so 
as to revolve freely in all directions, placing some iron under 
it, for it to act upon. 

49. If the needle be not so adjusted, as to admit of being 
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compressed against the glass by a screw, beneath the box, 
and of being again set free wlien required, it ia expedient 
that it should be taken out as soon as tbe survey is complete 
and kept wrapped up in white paper, lest the needle or the 
little rivet in the middle, should be damaged by any con- 
cussion iu carrying the box. 



Explanation of the technical terms used in mtJiing, and in the 
practice of surveying. 

50. Having explained the table for determining the per- 
pendiculars and bases, and the instruments employed, we 
now proceed to speak of the practice of surveying, passing 
over the trigonometrical and geometrical problems by which 
the dimensions of the triangles are ascertained, because any 
one who is desirous of reducing these to practice, will find 
them in the compeudiums and other works, of the authors 
ivbo have treated of that branch of mathematics. But what 
most concerns us at present, is, to give a brief explanation 
of the techoical terms ustfd in the mining districts of Europe 
(most of which correspond with those used in America), in 
order that we may not afterwards break in upon the thread 
of the operations we shall have to illustrate. 

51. Caverns, or excavations, are cavities in the bowels of 
the earth. A perpendicular excavation, proceeding from 
above, downwards, is called a pit, and is either intended to 
afford the means of ascent and descent, or for raising the 
ore, promoting ventilation, or other service. 

5'?. A coniramina, level or adit, is driven in an inclined 
direction through one or more points of the mine, and affords 
an entrance to the workmen in the ordinary way, without 
requiring machinery. It is usually opened at the lowest 
point of a hill, to allow the water to run off with facility; 
and a point is chosen where there are indications or symp- 
toms of a vein. 

53. A metallic vein, is mineral matter, taking its course 
lengthwise through the earth. In mining language, it has 
one side overhanging, and the other underlying; the over- 
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hanging side is that which overlies the vein, and as it were, 
covers it ; the underlying side is that upon which the vein 
rests.* 

54. Fibres J are smaller veins, which diverge or detach 
themselves from the main trunk; these sometimes run even 
with the principal vein, at others are inclined from it, and 

' at others take a transverse or oblique direction. 

55. The position of the excavations and veins is con- 
sidered, both with regard to their inclination to the horizon, 
and to the point of the compass towards which they run. 

56. In regard to their inclination to the horizon, veins are 
divided into ascending or rising, and descending or falling. 
The former are such as rise above the horizontal line ob- 
served ; and the latter, those which dip beneath the same* 
horizontal line. 

57. The string of the level, with its little weight or 
plummet, will serve to distinguish an ascending from a de- 
scending veiu. For if the line fall in front of the perpendi- 
cular, the vein is an ascending one ; on the other hand, if 
the line fall behind the perpendicular, it will be a descend- 
ing, or falling vein. 

58. Veins are also divided, according to the rapidity of 
their rise or fall, into erect, oblique, equal, and overhanging 
veins. An erect vein is one which is either perpendicular, 
or which does not decline more than 10 degrees from the 
perpendicular; as BAR, in fig. 14, pi. 2. An oblique vein, 
is one which is inclined to the horizon at an angle of 60 or 
80 degrees, as FES. A vein is said to be equal, when its 
inclination to the horizon is between 50 and 20 degrees, as 
DCV. And it is called an overhanging vein, when the in- 
clination is under 20 degrees, as HGZ. 

59. In observing the position of the excavations and veins, 
with reference to the points of the compass, a knowledge of 
the denomination of the hours marked on the compass is re- 

♦ The author here evidently refers to what are called the walls of 
the vein^ that is to say, the surfaces of rock, between which the vein is 
lodged. — Trans, 
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quired. They are diRerently styled ; each six hours (which 
form the quadrant of a circle), taking their dennniiiiat ion from 
the nearest cardinal point. For Instance, the hours next 
the meridian line, on each side of it, in fig. 7, plate 2, are 
called meridional or septentrional, as they fall between 12 
and 3, or 9 and 13, on the south and north sides respectively. 
So the hours from 3 to 6, and from 9 to 6, near the east and 
west points respectively, are called oriental and occitlental, 

60. The position of the excavations, with reference to the 
points of the compass, is determined by the hours. To com- 
prehend the means by which this is ascertained, it is neces- 
sary to understand why, in subterranean geometry, the east 
and west points are placed in an inverse position on the 
Compass-box, an noticed in no. 28, The reason is, that by 
adopting this notation, the needle indicates to the surveyor 
the direction sought, either upon the surface, or in the in- 
terior of the mine. For the object being, in surveying, to 
ascertain the direction when insensibly changed or varied, 
the marks indicating the north and south points, or the line 
SM (hg. G, plate S), are applied to the string, so as to coin- 
cide with the line of its direction, keeping the point S al- 
ways turned forwards; then the magnetic needle, pointing 
to the north, will indicate Ihepoint of the compass to which 
the line SM points, which is supposed to be identical with 
the course of the vein or level. Suppose, fur instance, that 
the direction of the excavation is west, or to the left of the 
meridian line, then the line SM will diverge from the needle 
(upon the box of which it is traced), by the like interval. 
And the extremity of the* needle S, will mark the west 
point upon the quadrant, and will therefore indicate the 
true direction of the vein. And the same may be said of the 
other hours, 

01. The division of veins, with reference to the points of 
the compass, is as follows : a direct vein is one, the course 
of which Ilea betvveen the hours 12 and 3; a spreading 
vein, between 9 and 12 ; a vespertine vein, between G and 3 ; 
and a matatine vein, between 3 and 6. 

02. To comprehend these various directions, reference 
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may be had to fig. 14, plate 9, or to a wooden model made 
from it. Conceive the line MN to be traced in the hori- 
zontal plane, and to follow the direction of hour 6 ; and 
suppose the planes AB, CD, EF, and GH, to indicate the 
course of different veins; then it will bp found by the com- 
pass, that AB is a direct vein, CD a matutiiie vein, EF a 
vespertine vein, GH a spreading vein. 



PROBLEM I. 

To survey mines where the magnetic needle is not disturbed by 
any vein of iron. 

63. The surveyor must, in the first place, reconnoitre the 
mine, to determine upon the best mode of applying and set- 
ting up the instruments he is to make use of. In the next 
place, he must provide a small board, upon which he must 
note, on different sides, or in different divisions : — first, 
the points of the compass ; second, the descending works ; 
third, the ascending works; fourth, the degrees and fractions 
of degrees, indicated by the semicircle ; fifth, the surveyor's 
fathoms, eighth parts, fingers and scruples ; sixth, the hours 
of the compass, and their minutes or eighth parts; seventh, 
the marks observed from lime to time. 

64. In the third place, if the descent into the mine be by 
the pit, he must fix the string to the top of the pit, by means 
oftbe apike, and then let it down, with the plummet at its 
extremity, until the latter touches and rests upon the wall 
of the pit, or some other place. The length of this perpen- 
dicular string must be measured, and the fathoms, palms, 
fingers and parts of fingers contained, must he set down on 
the board, annexing a note that the angle is 90, and the 
work a descending one. The hour is not noticed in this 
part of the survey, and therefore does not require to be 
taken down. 

65. If the access to the mine be in an oblique direction, 
as through an adit, the string is to be stretched either along 
the middle of the work, or close to the wall, but without be- 
ing drawn into immediate contact with it, and must be made 
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fast from time to (ime with the spikes. The siring boing 
well stretched, the semicircle must then be applied to any 
part of it ; and if the hooks be not firm, some little pegs or 
wedges of wood must be inserted, when the adit or en- 
trance is upon a elope, to keep it fixed, and to prevent its 
sliding down. The angle indicated by the level must be 
observed, and the length measured, all which must be 
noted, from time to time, in the proper divisions of the 
table, as also whether the adit is an ascending or descend- 
ing work. 

GO. When this observation is completed, the semicircle is 
to be taken off the siring, and the suspensory compass ap- 
plied in its place, the point S, upon the box, being turned in 
the direction in which the measurement in to be taken; 
the hour, and the minutes or eighth parts, indicated by the 
needle, when at rest in the box (which ia to be placed in a 
horizontal position), are to be observed : and the direction 
thus ascertained, as well as the marks observed upon the 
east, west, south and north sides, are to be noted on the 
board. 

67. It may be observed, that many surveyors apply the 
semicircle at each extremity of the string, conceiving that 
they thus ascertain the angle with more precision ; but this 
is unnecessary, if the string he well stretched, as a correct 
observation may be oblained by applying it once at any part 
of the string. But the compass may be applied at several 
parts of the string with advantage, for the purpose of ascer- 
taining whether there be any deposit of iron to disturb the 
needle ; and if the variation be small, the mean of the ob- 
servations may be taken as the true hour. 

68. This being done, the spike is removed from the ex- 
tremity of the string, where the survey was commenced, for 
the purpose of proceeding with the operation, and being 
left attached to the other spike, that point serves to com- 
mence measuring a second length, which is done in the same 
manner as the former, and the like for the rest. 

69. In the division of the board set apart for noting the 
I'lnarks or signs, it will also be proper to mention what pits, 
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adits, veins or excavations, containing Toul exhalations, are 
met with in the course of the survey. 

PROBLEM II. 

To survey by means of (he horizontal or plane compass. 

70. If the access to the mine be by means of a pit or 
shaft, the depth is to be ascertained as explained above, 
and at the point where the perpendicular or plummet falls, 
the compass is to be placed horizontally, so that the position 
of the needle shall exactly coincide with the meridian line. 
Then the string is to be stretched along; the work in such 
manner, that one end shall correspond with the centre of the 
compass, and the moveable index of the compass is to be 
guided beneath the string, to indicate the hour. If this in- 
dex have a hook to catch the string, the direction will be 
ascertained with more facility. 

71. The operation is to be repeated with regard to the 
direction of the remaining lengths of string, observing, 
that the inclination of the different veins or works is to 
be ascertained by the semicircle, as stated above. But 
although this method is a correct one, it is liable to' greater 
inconveniences than the former. 



PROBLEM III. 

To survey with the horary circle: of use in iron mines, wliere 
the needle is disturbed. 

(fig. X. PLATE II.) 

73. This method is more convenient than some others 
which are used for surveying iron mines. In the first place, 
tbc direction AB, of the first lenglh of the string, is to be 
ascertained by means of the compass, as before explained. 

73. Second, the horary circle is to be set up at B, in a horj- 
2ontal position, upon a cross piece of wood, and then the 
string AB, is to be made lo coincide with the line which 
passes along the middle or centre of the horary circle. The 
circle is then to be turned round, until the string AB points 
to the hour which the compass had before indicated, and 
which is supposed to be noted on the hoard. 
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74. Third, the angle of inclination of the string A B, is to 
be found by the semicircle, and is to be noted in (he proper 
division. 

75. Fourth, the circle remaining unmoved, the string AB 
is to be taken off", and applied to the hook of the little ring, 
near the centre of the circle. The string; is to be drawn in 
the direction of the next turn of the excavation or work, to 
E, for instance; at which point another horary circle is to 
be set up with the same precision as that at B ) but it must 
be so placed, that the line BF shall cut off* the arc FS, 
equal to the arc CS, which will make the diameters of the 
two circles parallel to each other. Then the arc SC is to 
he noted on the board, that the direction of the second 
length of string BE may be known. The inclination of 
(his string is to be ascertained by (he semicircle. 

70. Fifth, the second horary circle is to be fixed firmly at 
E, and the first, being removed from the paint B, must be 
set up at the extremity H, of the third length of string; the 
inclination and direction of which must be ascertained in 
the same manner, and the like for the rest. 

77. If, from the great inclination of tho works, the string 
should be very much inclined to the horizon, a plummet may 
be let down from the circle to the string, and the hour which 
corresponds to the direction of the string, will be ascertained, 
by observing that to which the plumb>line points. 

78. As the results sought in surveying mines cannot be 
determined without an icfanographical plan of the excava- 
tions or works, regularity requires that we should treat of 
the latter subject, before we consider that of the external 
measurements, and their relation to the underground survey. 

PROBLEM IV. 

To lay down a plan of the uttdergroutid survey. 

(FIG. XI. PLATE II.) 

79. The list of perpendiculars and bases noted in the divi- 
sions of the board, beingcomplctc, half a sheet of paper is to 
be placed on a horizontal board, and fixed to it with wax, or 
in any other manner. 
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60. First, the delineating instrument, furnished with its 
compass, is to be placed on the paper, in such a position, that 
the compass shall point to the hour indicated by the first 
length ofstring, as ascertained within the mine, and noted on 
the board. A straight line AB is then to be drawn with a 
pencil along the side of the delineating instrument. 

SI. Second, the length of the first line of string, as mea- 
sured, is to be transferred to the paper by means of a scale, 
and marked in ink upon the pencil line, extending to C. 

55. Third, the other lengths of string are to be marked 
down in the same manner, each being of the proportionate 
length, and forming the proper angles with the others. 

S3. Fourth, when the lines are all traced, others are to be 
drawn parallel to them, to indicate the breadth of the mine 
surveyed ; and the map, with its lines, being laid down with 
due precision, the marks observed in the mine are to be re- 
presented, and the scale annexed. 

S4r. When the survey has been made by means of the hori- 
zontal or plane compass, the map is to be laid down by means 
of the same compass. 

PROBLEM V. 

To survey the surface of mines. 
85. The day being calm, and being provided with the 
small board, with its proper divisions, and with a line not 
more than ten surveyor's fathoms in length, the string is to 
be made fast to a spike at the edge of the pit or adit, as the 
case may be, and is then to be stretched in the direction re- 
quired, and being drawn tight, the ring is to be slipped, 
firmly upon a staff. The semicircle is to be applied to the 
string, to find the degree of inclination, which is to be noted. 
Removing the semicircle, the suspensory compass is to be 
attached, to ascertain the hour ; the siring is to be measured 
with the chain, or with the staif, and the number of fathoms 
it contains is to be noted. This is to be repeated with the 
subsequent lengths of string, until the surrey is completed. 

56. When the ground will permit it, the measurements 
may all be made with the same length of string, to facilitate 
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computation ; but if the grounil will not admit of this, the 
lines or lengths of string must be taken as circumstances may 
admit. 

87. The bases and angles being determined, and arranged 
on the board, the same plan is to be adopted for laying down 
the map of the surface measurements, as was described in 
Problem IV. 

PROBLEM VI. 
To find the perpendicular distance of any given point under- 
ground, from the surface, or from any other given point 
underground. 

(PIG. XIII. PLATE II.) 

88. For the purpose of this problem, the sums of the as- 
cending and descending spaces must be taken separately ; the 
lesser sum must be subtracted from the greater, and the 
remainder will be the perpendicular height or depth of the 
one point above or below the other. 

89. What has been said with reference to two points, one 
of which is on the surface, and the other beneath, may be 
applied in like manner to two underground points, one of 
which is situated higher than the other j their perpendicular 
distance being ascertained by the same method. 

90. But if the distance of a point B, underground, from 
the surface C, be required, the external and internal mea- 
surements must be compared, and the ascent or descent of 
each taken into the account. Thus, if the surface of the 
•jround rises, and the work or excavation descends, the sum 
of the two perpendiculars AB, AC, separately ascertained, 
will give the distance of the underground work B, from the 
surface of the earth C. But if both the ground, and the 
underground works rise, the difference of the perpendiculars 
US, RS, ascertained in the two surveys, will give the distance 
from the surface to the point beneath. 

PROBLEM VII. 

To find a point on the surface, corresponding perpendicularly 
with any given point beneath ; and vice versa. 

(FIG. XII. PLATE II.) 

91. Of the three methods most in use, we shall explain 
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that which is the most facile, and least liable to error, anH" 
tvhich the Germans call the measurement by an indefinite 
siring. From the underground plan of the mine, the direc- 
tion and bearing of the line BD, and the distance of the point 
nhich corresponds upon the surface with thepointD, beneath 
(he surface, are known. The string is then to be stretched 
along the surface in that direction, to any convenient distance, 
drawing it tight ; this is the first step. Second, applying the 
semicircle to the string, the angle of inclination is to be 
noted; and removing the semicircle, the compass is to bo 
aiHxed, to determine the direction BD; and the operation 
is to be proceeded in, in the same way, from A to C, until 
there is reason to suppose that the point required is near at 
hand, as at C. 

93. Third, the measurements thus taken are to be laid 
down in a plan, and compared with the plan of the under- 
ground survey, by which means it will be ascertained what 
is the distance of the extreme points of the two surveys, 
and their relation to each other. That is to say, drawing a 
straight line between these two points, as from C to D, the 
distance CD will be ascertained. The direction of CD may 
be ascertained by means of the delineating instrument. 

93. Then, proceeding to the point determined on the sur- 
face, a line is to be (raced from it, of the length and in the 
direction thus ascertained; the extremity of this line will 
indicate the true point upon the surface, which corresponds 
with the given point beneath, 

94. With equal facility may the point underground, 
which corresponds with any given point on the surface, be 
ascertained, by comparing the surface measurements with 
those taken underground, in the same manner as in deter- 
mining the point on the surface, corresponding with a given 
point beneath. 

Of the desirable ends wkick would be attained by the adoption 
of this method of surveying in New Spain. 

95. The 6rat advantage of this method is, that the dis- 
tances are ascertained with greater precision, which is one 
of very great moment, it being unjust that, in taking the 



m'iNING ORDINANCE!! OF BPAI.f. 383 

measurementa, tlie mine owner should be deprived of a 
single vava or palm of the vein, or that the same space 
should be unnecessarily assigned to some other person. 
Now, by means of the line, remeasured with the staff, the 
number of uaras claimed by the miner in each direction will 
be ascertained. As the surveyor's fathom is equal to two 
Castilian varas, there is no difficulty in applying it; whilst, 
on the other hand, it possesses an advantage, as applied to 
this method of surveying, from the analogy it bears to the 
mining puce of the Germans; for as the latter consists of 
eight feet, each foot of 10 fingers, and each finger of 10 
lines or scruples, ao the surveyor's fathom or double Casti- 
lian vara contains eight palms, and each palm may be 
divided into 10 parts or fingers, and these again into 10 
lines or scruples. In fact, unless this method of division be 
adopted, the table cannot be applied, as it has been calcu- 
lated upon that basis. 

96. The second advantage consists in the table itself, in 
which the true dimensions of the perpendiculars and bases, 
corresponding to any given length of line, in falhonis, and 
any given angle of inclination, in degrees, may be found, 
without the trouble of calculation. 

97. The third advantage is, the facility with which the 
instruments may be applied, and their moderate cost, not 
exceeding 30 dollars in Europe; at Mexico, they could not 
cost more than 40 dollars at most, including interest and 
transport. The semicircle or level must always be indis- 
pensably necessary, for observing the degrees, and ascertain- 
ing the true length of the perpendicular and horizontal or 
base lines, which are the most frequent objects of investiga- 
tion in the kingdom of New Spain, in order that the proper 
number of varas may be measured off, according to the ordi- 
nances; and the number of fathoms measured, will always 
indicate twice that number of Castilian varas. 

98. The suspensory, and horizontal or plane compass, in- 
dicate the direction of the works and veins, the knowledge 
of which is of the very highest importance, in regulating the 
works, and in searching for the vein, in case of its becoming 
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lost, or dividing into branches which may afterwards rfi" "" 
unite; or in following; up any one branch in preference to 
the others. And the same object is attained by means of the 
horary circle, in those mines in which the needle is observed 
to vary, from the presence of some vein of iron, which ren* 
ders the compass unavailable. 

99. As to the utility of the other instruments, for draw- 
ing up plans, it is idle to dwell upon the subject ; for the 
surveys, if regulated according to these plans, und with the 
aid of the geometrical instruments above described, would 
be as accurate as the plans themselves. 

100. But the principal advantage is, that the above rules 
being observed, not only would each mine have its due 
dimensions assigned, according to the ordinance, in case of 
any controversy arising with respect to boundaries; but it 
would be easy to find with precision, by means of the 
problems above solved, the proper points for opening shafl»< 
from the surface, to relieve the mine from vappur, water n- 
ore; for driving underground levels or air holes, to com- 
municate with other works; for digging adits or conlra- 
minas, and for ascertaining the position of the lower work- 
ings proposed to be drained, and the declivity or slope it 
would be proper to allow between them and (he point at 
which the contramtna or adit should be opened. 
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